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Before the Central Information Commission 

Room No. 326, ‘C’ Wing, 2nd Floor, August Kranti Bhavan 

Bhikaji Cama Place, New Delhi- 110 066
Appeal filed under Section 19(3) of the Right to Information Act, 2005
Date:  22/03/2012
1) Name and 





Venkatesh Nayak
address of the appellant


:
B-117, 2nd Floor, Sarvodaya Enclave, 








New Delhi-110 017

2) Name and 





1) Shri O T G Nair
address of the CPIO



:
Central Public Information Officer &








Officer on Special Duty (ER)
Department of Atomic Energy
Government of India

Anushakti Bhavan
CSM Marg, Mumbai- 400 001

2) Shri V Dayalan

Public Information Officer &

Director (Adm), DAE

Anushakti Bhavan
CSM Marg, Mumbai- 400 001

3) Date of submission



: 
20/01/2012
of RTI request






4) Date of decision of CPIO #1

:
07/02/2012
5) Date of submitting appeal


:
24/02/2012
under Section 19(1)






6) Date of decision of the First 

:
16/03/2012
Appellate Authority under Section 19(1)


7) Particulars of the order 



1) Communication No. 45/01/2012-ER/325
appealed against



:
 dated 07/02/2012 received from CPIO #1.
2) Communication No. 45/01/2012-ER/768 dated 16/03/2012 received from the First Appellate Authority.
8) Brief facts of the case


:
8.1 On 20/01/2012 I despatched an application under Section 6(1) of the Right to Information Act, 2005, to the CPIO, Department of Atomic Energy by Speed Post, stating as follows:

“I would like to obtain the following information from your office:

1) A clear photocopy of the Cabinet Note prepared by your department seeking approval of the Union Cabinet for introducing The Nuclear Safety Regulatory Authority Bill, 2011 in the Lok Sabha along with all annexures. This Bill was introduced in the Lok Sabha on 07 September, 2011;

2) The total number of records and live files held by the DAE Secretariat and its units that have been assigned the security classification: ‘top secret’, ‘secret’ and ‘confidential’ as on the date of this application. I wish to clarify that I would like to know only the total number of records and files marked with each type of security classification mentioned above but not the total number of pages in each file. I also wish to clarify that I do not want information about any public sector undertaking or aided institution under  DAE;

3) The subject matter or topic of each record and live file that has been assigned the security classification ‘top secret’, ‘secret’ and ‘confidential’ as on the date of this application; and

4) A clear photocopy of the information submitted by DAE to the Central Information Commission under Section 25(3) of the RTI Act for the period: 1st April 2010 – 31st March 2011.”
8.2 On 31/01/2012, CPIO #2 sent me a reply stating as follows:

“1. Point No. 1 : A copy of the RTI application is being forwarded to PIO/OSD(ER) for furnishing a reply to you as the subject is dealt by ER Section, DAE.

2. Point No. 2 : The information requested for is not available as no records are kept regarding the total number of such files centrally.

3. Point No. 3 : The information requested are exempted from disclosure under Section 8(a) of the RTI Act.

4. An extract of Annual return for the year 2010-11 submitted by DAE to CIC under Section 25(3) of the RTI Act is enclosed.”

CPIO #2 also informed me of the name and contact details of the First Appellate Authority with whom a first appeal may be submitted. He also provided me with four pages of information under Point #4 free of cost although he was entitled to collect additional fee towards photocopy charges. I am grateful to CPIO#2 for this kind gesture. I have filed an appeal under Section 19(1) with the First Appellate Authority against the decision of the CPIO on Points #2 and #3 of my RTI application. A decision in this regard is awaited.
8.3 On 07 February, 2012 CPIO#1 sent me a reply stating as follows:
“1. This has reference to letter no. DAE/RTI/APIO-14/2012 dated January 31, 2012 from Public Information Officer and Director (Adm), DAE in reply to your RTI application dated 20 January 2012 inter alia seeking a copy of the cabinet note prepared by Department of Atomic Energy for approval of Union Cabinet for introducing The Nuclear Safety Regulatory Authority Bill, 2011 in the Lok Sabha along with all annexures.
2. Your [sic] are informed  that the information sought by you as above is exempted from disclosure under Section 8(1)(i) of the RTI Act.” 
CPIO #1 also informed me of the name and contact details of the First Appellate Authority with whom a first appeal may be submitted.

8.4 On 24/02/2012 I submitted an appeal against the decision of CPIO #1 to the designated First Appellate Authority. After describing the facts of the case I submitted my appeal on the following grounds:

“6.1 According to Section 19(1) of the RTI Act any person who is aggrieved by a decision of the CPIO may proffer a first appeal to the designated first appellate authority within 30 days from the receipt of such decision. I am submitting this first appeal on the 17th day from the date of the CPIO’s decision. I am aggrieved by the decision of CPIO #1 for the following reasons:

6.1.1 CPIO #1 has reasoned that Section 8(1)(i) is applicable to the information sought by me. According to Section 8(1)(i):

“8. (1) Notwithstanding anything contained in this Act, there shall be no obligation to give any citizen,— 

X

    X
    X

X

   X
    X

X

   X
    X

 (i) cabinet papers including records of deliberations of the Council of Ministers, Secretaries and other officers: 

Provided that the decisions of Council of Ministers, the reasons thereof, and the material on the basis of which the decisions were taken shall be made public after the decision has been taken, and the matter is complete, or over: 

Provided further that those matters which come under the exemptions specified in this section shall not be disclosed;“

It is undisputed that the information relating to the Nuclear Safety Regulatory Authority Bill sought by me is in the nature of a Cabinet Note. However CPIO#1 has failed to appreciate the holistic position of the exemption provision that he has sought to invoke. While a Cabinet note may be exempted from disclosure initially, the proviso to Section 8(1)(i) clearly states that the decision of the Council of Ministers, the reasons thereof, and the material on the basis of which the decisions were taken shall be made public after the decision has been taken and the matter is complete, or over. The ostensible purpose of the Cabinet Note attached to the Nuclear Safety Regulatory Authority Bill was to seek the approval of the Union Cabinet for the draft provisions contained in the said Bill and for its tabling in Parliament. Upon securing the approval of the Union Cabinet, the Minister of State for Public Grievances and Pensions tabled the said Bill in the Lok Sabha in September 2011. So the purpose of the Cabinet note was completed upon securing Cabinet approval and the subsequent tabling of the said Bill in Parliament. The contents of the Cabinet note now qualify for disclosure under the proviso to Section 8(1)(i) as the matter is over. The passage of the Bill is dependent upon the will of both Houses of Parliament and the Union Cabinet cannot undertake to get the Bill passed. Therefore the limited purpose of the Cabinet Note attached to the said Bill may be treated as over. However CPIO #1 has not appreciated this fact. Instead he has mechanically invoked Section 8(1)(i) without paying any attention to the proviso underlying it which entitles me to receive the said information. Hence the filing of this first appeal before the designated First Appellate Authority.

6.1.2 Further, CPIO#1 had a duty to provide me with cogent reasons in the form of a speaking order as to why Section 8(1)(i) continued to apply to the Cabinet Note relating to the said Bill. In the matter of Ranjit Singh Saini v State Bank of India (Appeal No.1927 ICPB/2008, decision dated 05/05/2008) the Hon’ble Information Commission has held as follows:

“Whenever the CPIO and AA provided the reply to the appellant they should give a speaking order so that the appellant will be able to understand why this information has not been given to him.”

Earlier in the matter of Balmukand Rai v Life Insurance Corporation of India (Decision No.204/IC(A)/2006, decision dated 25/08/2006) the Hon’ble Central Information Commission had held that the CPIO had erred in not issuing a speaking order while rejecting the RTI application. The Hon’ble Commission noted: 

“A mere mention of the provisions of 8(1)(d) of the Act for denying the information is not enough.”

Further, in the matter of Lajinder Singh v Archaeological Survey of India, (F.No.PBA/06/504, decision dated 24/05/2007) the Hon’ble Central Information Commission has held that the PIO performs a quasi-judicial role and has to pass a speaking order while denying access to information. 

Further, in the matter of S P Goyal v Income Tax Officer XII(2)(1), Mumbai (Appeal No. CIC/AT/A/2008/00688, decision dated 15/01/2009) the Hon’ble Information Commission has held that the PIO is required to issue a speaking order while denying access to the information requested by an applicant. 

Further, in the matter of Kusum Singh v Bharat electronics Ltd. (Appeal No.CIC/WB/A/2008/01435-SM, decision dated 15/04/2009) the Hon’ble Central Information Commission has held as follows:

“We note that the CPIO was not right in denying a number of information by merely referring to the provisions of Section 8 of the Right to Information (RTI) Act. If any information is to be denied, the CPIO has to record a speaking order and explain/clarify why a particular piece of information should not be disclosed under any provision of that Section.”

Thus, the settled position in law is that the CPIO is required to give reasoned orders while rejecting an information request. However CPIO #1 has merely mechanically invoked the said exemption clause. This indicates a lack of application of mind to my case by CPIO #1. This decision deserves to be set aside. Hence the filing of this first appeal before the designated First Appellate Authority.
6.1.3 Further, according to Section 8(2) of the RTI Act a public authority may allow disclosure of information exempted under Section 8(1) if the public interest in disclosure outweighs the harm to the protected interests. However CPIO #1 has conveniently ignored the very existence of Section 8(2) that provides for disclosure of even exempt information. CPIO #1 has not given me an opportunity to present my case as to which public interests will be strengthened by disclosure of the said Cabinet Note in order to balance competing public interests before arriving at a decision. The decision of CPIO #1 has been arrived at without taking into account all facts and circumstances of the case. This indicates lack of due application of mind and the said decision deserves to be set aside. Hence the filing of this first appeal before the designated First Appellate Authority.

6.1.4 The Nuclear Safety Regulatory Authority Bill, 2011 lays down an elaborate legal framework for nuclear and radiation safety matters. According to the Moscow Summit Declaration on Nuclear Safety and Security, 1996, all nuclear powers have an obligation to “recognize the importance of openness and transparency to obtain public trust, which is a key factor for the use of nuclear energy.” (text of the declaration is attached and is also accessible at: http://www.un.org/documents/ga/docs/51/plenary/a51-131.htm) However the said Bill imposes additional restrictions on transparency by adding a new exemption to Section 8(1) of the RTI Act. It also empowers the Central Government to exclude from transparency obligations, as yet unestablished nuclear safety regulatory bodies, by placing them in the Second Schedule of the RTI Act r/w Section 24. It also criminalises disclosure of any information relating to such bodies, thereby preventing even the Central Information Commission to access documents and records while adjudicating and access dispute.  The Cabinet Note is likely to contain the opinions obtained from various Ministries and Departments about the contents of the Bill as this is a mandatory requirement for the preparation of Cabinet Notes. Disclosure of the said Cabinet Note is crucial to ascertaining the views and comments received from these bodies about amendment proposals relating to the RTI Act. These views are not available in the public domain as yet. Given the visible opposition to the amendments to the RTI Act proposed through the said Bill, disclosure of the Cabinet Note’s contents will enable people to debate the issue in a more informed manner. Hence the filing of this first appeal before the designated First Appellate Authority.”
I prayed for the disclosure of the information requested at Point #1 of my RTI application.
8.5 On 16/03/2012 the designated First Appellate Authority upheld the decision of rejection issued by the CPIO in the following terms:

“3. The undersigned has perused the original application dated 20 January 2012 received from Shri Venkatesh Nayak and the response thereto by the Officer on Special Duty (ER) and CPIO vide letter dated 7 February 2012.

4. I have also gone through relevant Section i.e. 8(1)(i) under the RTI Act, 2005 which is reproduced below.

“8(1) Notwithstanding anything contained in this Act, there shall be no obligation to give any citizen,..

(i) cabinet papers including records of deliberations of the Council of Ministers, Secretaries and other officers:

Provided that the decisions of Council of Ministers, the reasons thereof, and the material on the basis of which the decisions were taken shall be made public after the decision has been taken and the matter is complete, or over:

Provided further that those matters which come under the exemptions specified in this section shall not be disclosed;

6. The use of the word “and” appearing in Section 8(1)(i) between “after the decision has been taken” and “the matter is complete or over” implies that both conditions, i.e. (i) the decision has been taken; and )ii) the matter is complete or over, must be satisfied for disclosure of full information. The Department-related Parliamentary Standing Committee on Science and Technology, Environment and Forests had put the contents of the Bill in the public domain and invited comments on it. As is public knowledge, the Committee has deliberated on the report and forwarded its observations to the Hon’ble Chairman, Rajya Sabha and Hon’ble Speaker, Lok Sabha. Thus, the matter stands and has to be taken forward, and the second condition i.e., ‘the matter is complete or over’ is not satisfied in this case.”

7. In view of the above, the information sought does not qualify for disclosure at this stage.

8. The Appeal stands disposed of accordingly.”

8.6 This second appeal is being filed against the decision of rejection issued by CPIO #1 and subsequently upheld by the First Appellate Authority.
9) Grounds for second appeal

:
9.1 According to Section 19(3) of the RTI Act an appeal against the decision made under sub-section (1) of Section 19 shall lie within ninety days from the date on which the decision should have been made or was actually received with the Central Information Commission. I received the decision of the First Appellate Authority on 20/03/2012. I am aggrieved by the decision of the First Appellate Authority. Hence the filing of this second appeal before the Hon’ble Central Information Commission within the limitation period specified in Section 19(3) of the RTI Act.

9.2 Further, I would like to submit that the First Appellate Authority has indulged in a hair splitting interpretation of Section 8(1)(i) of the RTI Act without taking into consideration my clearly expressed objection to the CPIO’s action of invoking the said exemption for denying me access to the Cabinet Note. In para #6.1.1 of my first appeal I had argued as follows:

“...The ostensible purpose of the Cabinet Note attached to the Nuclear Safety Regulatory Authority Bill was to seek the approval of the Union Cabinet for the draft provisions contained in the said Bill and for its tabling in Parliament. Upon securing the approval of the Union Cabinet, the Minister of State for Public Grievances and Pensions tabled the said Bill in the Lok Sabha in September 2011. So the purpose of the Cabinet note was completed upon securing Cabinet approval and the subsequent tabling of the said Bill in Parliament. The contents of the Cabinet note now qualify for disclosure under the proviso to Section 8(1)(i) as the matter is over. The passage of the Bill is dependent upon the will of both Houses of Parliament and the Union Cabinet cannot undertake to get the Bill passed. Therefore the limited purpose of the Cabinet Note attached to the said Bill may be treated as over.”
I would like to reiterate that the limited purpose of the Cabinet Note was to secure approval of the Union Cabinet to table the draft Bill in Parliament. That approval having been obtained, the Government tabled the Bill in Parliament in September 2011. The purpose of the Cabinet Note has thus been served and the matter may be treated as complete and over. The First Appellate Authority has contended that the matter relating to the Nuclear Safety Regulatory Authority Bill is not complete or over because the report on the Bill has been submitted to Parliament. It is true that the Parliamentary Committee has made several recommendations for change in the said Bill. Under the established procedure followed for Bill after Bill, the Government studies the recommendations and makes a decision whether or not to accept the recommendations of the Committee. According to established convention the recommendations of a Department-related Parliamentary Standing Committee are not binding on the Government. So if the Government decides to accept any recommendation, the clauses amending the said Bill will have to be approved by the Cabinet through a new Cabinet Note. If all recommendations are rejected, there is no need for another Cabinet Note to be prepared as the Government can push through the Bill in each House of Parliament where it enjoys majority support. In both instances, the original Cabinet Note would have served its purpose even before the Bill is passed. In other words, if a new Cabinet Note is prepared the purpose of the original Cabinet Note would no longer be relevant as the original Bill would be sought to be amended. If no new Cabinet Note is prepared even then the original Cabinet Note’s purpose would have been served as it is limited to the extent of tabling the Bill in Parliament. Therefore the matter relating to the Bill does become complete and over with its tabling in Parliament.

9.3 Further it is submitted that a the First Appellate Authority has in the manner of the CPIO interpreted the exemption provided in Section 8(1)(i) in a simplistic manner without sufficient justification. In a catena of decisions various High Courts across the country have held that the exemptions listed under Section 8(1) of the RTI Act must be interpreted strictly and narrowly. The RTI Act was enacted by Parliament in order to primarily ensure disclosure of information. Other laws such as the Official Secrets Act, 1923 and Section 123 and 124 of the Indian Evidence Act, 1872 already existed on the statute book to deny access to information since long before the adoption of the RTI Act. The emphasis in relation to the RTI Act must be on disclosure rather than secrecy. For example, in the matter of Bhagat Singh vs. Chief Information Commissioner and Ors. [146(2008)DLT385] :
“12. The Act is an effectuation of the right to freedom of speech and expression. In an increasingly knowledge based society, information and access to information holds the key to resources, benefits, and distribution of power. Information, more than any other element, is of critical importance in a participatory democracy. By one fell stroke, under the Act, the maze of procedures and official barriers that had previously impeded information, has been swept aside. The citizen and information seekers have, subject to a few exceptions, an overriding right to be given information on matters in the possession of the state and public agencies that are covered by the Act. As is reflected in its preambular paragraphs, the enactment seeks to promote transparency, arrest corruption and to hold the Government and its instrumentalities accountable to the governed. This spirit of the Act must be borne in mind while construing the provisions contained therein.

13. Access to information, under Section 3 of the Act, is the rule and exemptions under Section 8, the exception. Section 8 being a restriction on this fundamental right, must therefore is to be strictly construed. It should not be interpreted in manner as to shadow the very right itself.” [emphasis supplied]
9.4 Further in the matter University of Calcutta and Ors. vs Pritam Rooj (AIR 2009 Cal97) a division bench of the Calcutta High Court has observed as follows:
“66. It is well recognised that while the letter of the law is the body, the sense and reason of the law is the soul and that it is not the words of the law but the spirit and internal sense of it that makes the law meaningful. While one can appreciate the contention of Mr. Mitra that an Act of Parliament cannot be construed to reduce it to rank absurdity, it is equally true that such meaning has to be given to the law as will carry out its object. Amplification of people's right to claim disclosure of information from a public authority and its corresponding obligation to respond and disclose information sans some which are exempt to make it more accountable are the pillars on which the RTI Act is structured to effectuate transparent governance. What Parliament in its wisdom thought it proper to introduce, the public authorities are up in arms and asking us to undo. When an exemption list has been provided by the Parliament as in Section 8(1) of the RTI Act, it is not open to anyone except the Parliament to enlarge or abridge such list. So long the statute remains as it is now, it has to be given full effect. Here we are concerned with conflicting view-points, one is that of the public authorities that applicability and operation of the RTI Act would render the system unworkable and the other of the information seekers to gain access to the answer scripts by reason of the right conferred by it. It is in these circumstances that the statute ought to be construed ut res magis valeat quam pereat by the Court. We completely agree with the view expressed in Nokes v. Donscaster Amalgamated Collieries Ltd. reported in (1940) AC (Sic) to the effect that if the choice is between two interpretations, the narrower of which would fail to achieve the manifest purpose of the legislation, a construction which would reduce the legislation to futility should be avoided and the bolder construction ought to be accepted based on the view that Parliament would legislate only for the purpose of bringing about an effective result.
67. We are of the clear view that construing the provisions of the RTI Act, not in tune with the interests of the information seekers in the present case, would render a beneficial statute ineffective. The Court has to adopt that interpretation which is just, reasonable and sensible. Allowing the RTI Act to have its full play thereby promoting the idea of good and transparent governance even if results in inconvenience to some and has the possibility of rendering a system in vogue unworkable, the inconvenience or hardship caused thereby has to yield to the larger public interest which is sought to be guaranteed by its operation.” [emphasis supplied]
9.5 Further it is submitted that the Hon’ble Supreme Court of India has also held that the exemptions under Section 8(1) of the RTI Act must not be considered to be a fetter on the right to information. In the matter of Institute of Chartered Accountants of India vs Shaunaq Satya and Ors. (Civil Appeal No. 7571 OF 2011) the Hon’ble Supreme Court has observed as follows:

“18. …Therefore when section 8 exempts certain information from being disclosed, it should not be considered to be a fetter on the right to information, but as an equally important provision protecting other public interests essential for the fulfilment and preservation of democratic ideals. Therefore in dealing with information not falling under section 4(1)(b) and (c), the competent authorities under the RTI Act will not read the exemptions in section 8 in a restrictive manner but in a practical manner so that the other public interests are preserved and the RTI Act attains a fine balance between its goal of attaining transparency of information and safeguarding the other public interests…

19. Among the ten categories of information which are exempted from disclosure under section 8 of RTI Act, six categories which are described in clauses (a), (b), (c), (f), (g) and (h) carry absolute exemption. Information enumerated in clauses (d), (e) and (j) on the other hand get only conditional exemption, that is the exemption is subject to the overriding power of the competent authority under the RTI Act in larger public interest, to direct disclosure of such information. The information referred to in clause (i) relates to an exemption for a specific period, with an obligation to make the said information public after such period.” [emphasis supplied]

9.6 Neither the CPIO nor the designated First Appellate Authority has adhered to the aforementioned principles of invoking the exemptions under the RTI Act. Neither of them has explained which public interest is being protected by denying access to the Cabinet Note. In other words neither of them has demonstrated which public interest will be injured by disclosure of information. Further the First Appellate Authority has not paid any attention to my specific contention that disclosure of the Cabinet Note is in the public interest. He has not weighed the public interest argument cited by me against the unstated public interest which the Department of Atomic Energy seeks to protect. In the absence of such a balancing act preceding the decision-making of the First Appellate Authority, his decision deserves to be set aside on the ground of lack of application of mind. The First Appellate Authority has mechanically invoked Section 8(1)(i) to deny my access to information. I repeat that there is an overwhelming public interest in the disclosure of the Cabinet Note as it pertains to a Bill to amend the RTI Act to increase the list of exemptions under Section 8(1) and the list of bodies excluded from the RTI Act under Section 24 read with Schedule 2 of the RTI Act. Nowhere in the said Bill is there any explanation or reasoning as to why an amendment to the RTI Act is necessary. The Cabinet Note relating to the said Bill is the only source of information that may contain the rationale informing the proposal to amend the RTI Act. It is also important for the citizens of India to know what position was taken by the Department of Personnel and Training (DoPT) on the amendment proposal as they are the administrative Department in-charge of the RTI Act. The views of the DoPT, if obtained would be contained in the Annexure to the Cabinet Note containing the views of various ministries consulted during the process of Inter-Ministerial Consultation over the draft Bill. Disclosure of the Cabinet Note along with Annexures can provide the citizenry adequate information on the basis of which to debate the amendment proposals. The Department of Atomic Energy is under an obligation as per Section 4(1)(c) of the RTI Act to make public the reasons for seeking amendments to the RTI Act. As they have not done so suo motu and as the matter relates to a Cabinet Note which is covered by Section 8(1) I was compelled to seek the information through a formal request. The Department of Atomic Energy is required to disclose the said Cabinet Note in order to facilitate informed debate on the amendment of the RTI Act. However it has not done so despite my formal request for information. Hence the filing of this second appeal before the Hon’ble Central Information Commission.
10) Prayers or relief sought and grounds thereof :
1) I pray that the Hon’ble Central Information Commission admit my second appeal and inquire into the matter.

2) I pray that the Hon’ble Central Information Commission balance the competing public interests if it finds that the said Cabinet Note indeed attracts the exemption under Section 8(1)(i) before arriving at its decision in this matter.

3) If the Hon’ble Central Information Commission finds that the balance is in favour of disclosure I pray that CPIO#1 be directed to provide me a clear photocopy of the entire contents of the Cabinet Note related to the Nuclear Safety Regulatory Authority Bill, along with annexures, if any, free of cost, as is my right under Section 7(6) of the RTI Act.
11) I hereby declare that the aforementioned facts are true to the best of my knowledge. I have also transmitted a copy of this second appeal along with Annexures to the Department of Atomic Energy.
Signature of the Appellant
(Venkatesh Nayak)
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