Before the Central Information Commission
Old JNU Campus, New Delhi - 110 067.  
Appeal filed under Section 19(3) of 
The Right to Information Act, 2005
Date: 

1) Name and address
Dr.S.P.Udayakumar,   

    of the appellant
:
42/27, Esankai Mani Veethy,





Parakkai Road Junction,
                                

Nagercoil, Tamil Nadu – 629 002,





Mob:-9717864773, 9865683735,





E-mail ID:-koodankulam@yahoo.com.
2) Name and address




    of the CPIO:


Mr.R.R.Kakde,





The Central Public Information Officer,






NPCIL, Vikram Sarabhai Bhavan,






Central Avenue Road,






Anushakti Nagar, Mumbai – 400 094.
3) Name/Designation

Full Address of FAA :-
Mr.S.Thakur, 

Executive Director (CP & CC),

12th Floor, North wing, NPCIL, Vikram Sarabhai Bhavan,






Central Avenue Road,






Anushakti Nagar, Mumbai – 400 094.
4) Date of submission

of RTI request:
25-01-2010 
(Annexed as Annexure-A)
5) Date of reply of 
    the CPIO                
:-  08.02.2010
6) Date of First Appeal
: - 16.04.2010

7)Date of rejection of 

   first appeal        

:-  20.05.2010

8) Date of second appeal

 filed before the CIC
:- 13.08.2010
9) Particulars of the 
Order appealed against:
 No.NPCIL/ED(CP&CC) 2010/M/66 dated May 20th 2010..
10) Brief facts of the case
:

a. The information sought relates to the life, health and liberty of thousands of people residing around Kudankulam Nuclear Power Plant whose installation involves not only billions of rupees of investment but also the potential risk of nuclear radiation leakage and ultimate loss to the life of the lacks of people residing around the plant. The total number people, government installations, schools, hospitals etc within the surrounding of 40 kilometer diameter  is annexed as annexure Annexure-B )

b. That I am one of those members of the community who are leading the struggle against the installation of nuclear power plant in Kudankulam. I am also a part of the people’s representative group with whom the empowered panel of the government is holding talks in this regard. I filed an RTI request with CPIO, Nucelar Power Corporation of India, seeking the following information/documents:
i. Environmental impact Assessment Report

ii. Safety analysis Report and

iii. Site Evaluation Study Report for Koodankulam reactors I and II.

The CPIO provided information against item #1 mentioned above, namely, the Environment Impact Assessment report. The remaining items were denied by the CPIO observing in his reply letter dated 24/03/2010 (annexed as Annexure C) as follows:-
“2. With regards to the Safety analysis report and Site Evaluation Study Report, these documents are not public documents and contain design details which are proprietary in nature. As such the same cannot be provided under section 8(1)(a) and 8(1)(d) of the RTI Act”

c. I preferred a first appeal before the First Appellate Authority Mr.S.Thakur, Executive Director (CP & CC),12th Floor, North wing, NPCIL vide first appeal dated16.04.2010. The said FAA on 20.05.2010 rejected my first appeal on the same grounds as those cited by the CPIO. The first appeal and the decision of the FAA are annexed as Annexure D (colly).   

d. On 13.08.2010 I submitted a second appeal to the Central Information Commission against the order of the First Appellate Authority by ordinary post under certificate of posting annexed as Annexure E (colly). I have not received any intimation about the registration of my case from the Commission till date. Upon checking for the status of my case on the website of the Commission I realized that my case has not been listed as pending. Therefore I am resending my second appeal to you for consideration out of turn as more than 17 months have passed since I sent my second appeal letter to the Commission and the matter has not even been listed as pending.
e. The undue delay in disposing my second appeal has resulted in considerable inconvenience to me and the people I represent in Kudankulam through the negotiations with government representatives. We are unable to take part in the negotiations in an informed manner given the lack of access to two valuable reports that have been prepared in relation to the Kudankulam nuclear power project. This is a matter  concerning the lives of people who may be adversely affected by radiation hazard from the nuclear power plants. Our lives are potentially under threat due to the functioning of the nuclear reactors whose safety aspects have not been made public by the NPCIL. I request you treat this as an urgent matter affecting the life and liberty of people living in Kudankulam and schedule a hearing into my case as soon as possible.
11) Grounds for appeal
: 
According to Section 19(3) of the RTI Act: 
“A second appeal against the decision under sub-section (1) shall lie within ninety days from the date on which the decision should have been made or was actually received, with the Central Information Commission or the State Information Commission, as the case may be.”

I filed my second appeal within 84 days of the date of the decision of the First Appellate Authority. However no hearing has been scheduled in my case nor have I received any decision from the Commission over my second appeal. Hence the filing of this second appeal before the Commission.

Both the CPIO and the First Appellate Authority have rejected my request for information on the ground that it attracts the provisions of Section 8(1)(a) and 8(1)(d). These actions of the CPIO and the First Appellate Authority are indicative of a mechanical invoking of the exemption provisions without sufficient application of mind for the following reasons:

First, a mere mention of an exemption provision for the purpose of rejecting a request under the RTI Act is not adequate. The Commission has in several decisions held that all rejection orders must be in the form of speaking orders giving details reasoning for rejecting a request. For example:

In the matter of Ranjit Singh Saini v State Bank of India (Appeal No.1927 ICPB/2008, decision dated 05/05/2008) the Hon’ble Information Commission has held as follows:

“Whenever the CPIO and AA provided the reply to the appellant they should give a speaking order so that the appellant will be able to understand why this information has not been given to him.”

Earlier in the matter of Balmukand Rai v Life Insurance Corporation of India (Decision No.204/IC(A)/2006, decision dated 25/08/2006) the Hon’ble Central Information Commission had held that the CPIO had erred in not issuing a speaking order while rejecting the RTI application. The Hon’ble Commission noted: 

“A mere mention of the provisions of 8(1)(d) of the Act for denying the information is not enough.”

Further, in the matter of Lajinder Singh v Archaeological Survey of India, (F.No.PBA/06/504, decision dated 24/05/2007) the Hon’ble Central Information Commission has held that the PIO performs a quasi-judicial role and has to pass a speaking order while denying access to information. 

Further, in the matter of S P Goyal v Income Tax Officer XII(2)(1), Mumbai (Appeal No. CIC/AT/A/2008/00688, decision dated 15/01/2009) the Hon’ble Information Commission has held that the PIO is required to issue a speaking order while denying access to the information requested by an applicant. 

Further, in the matter of Kusum Singh v Bharat electronics Ltd. (Appeal No.CIC/WB/A/2008/01435-SM, decision dated 15/04/2009) the Hon’ble Central Information Commission has held as follows:

“We note that the CPIO was not right in denying a number of information by merely referring to the provisions of Section 8 of the Right to Information (RTI) Act. If any information is to be denied, the CPIO has to record a speaking order and explain/clarify why a particular piece of information should not be disclosed under any provision of that Section.”

Thus, the settled position in law is that the CPIO and the First Appellate Authority are required to give reasoned orders. However both of them have failed to do so in my case. I am aggrieved by both orders. Hence the filing of this second appeal before the Commission.
Second, neither the CPIO nor the First Appellate Authority have specified which of the interests protected under Section 8(1)(a) will be prejudicially affected by disclosure of the two items of information sought in my application. Section 8(1)(a) exempts disclosure of information if it would:

“prejudicially affect the sovereignty and integrity of India, the security, strategic, scientific or economic interests of the State, relation with foreign State or lead to incitement of an offence.”
The above exemption contains seven specific grounds for refusal of access to information. The CPIO seems to contend that all those grounds are attracted by the information sought by me without giving any justification for the same. This manner of rejection of a request is entirely against the letter and spirit of the RTI Act. Further, “incitement of an offence” is also a ground for rejection under this exemption clause. By invoking this exemption the CPIO seems to hold that I am likely to use the report to incite people to commit an offence. I fail to understand how the CPIO has arrived at this conclusion without affording me an opportunity to explain the public interests that will be served by disclosure of the said report. I am a responsible and law-abiding citizen of India and have never taken recourse to violence ever. My sole purpose in seeking this information is to assist with the process of negotiations going on between the people of Kudankulam and the Government’s representatives. Strangely, the First Appellate Authority who has a higher responsibility and therefore a more onerous duty to weigh the public interests involved in disclosure of the information or otherwise has not applied his mind while making a decision on my first appeal. I am aggrieved by both decisions. Hence the filing of this second appeal before the Commission.
Third, neither the CPIO nor the First Appellate Authority have specified which of the interests protected under Section 8(1)(d) will be prejudicially affected by disclosure of the two items of information sought in my application. Section 8(1)(d) exempts disclosure of:

“information including commercial confidence, trade secrets or intellectual property, the disclosure of which would harm the competitive position of a third party, unless the competent authority is satisfied that larger public interest warrants the disclosure of such information;”

A close reading of the aforementioned provision clearly indicates that it contains more than one ground for exemption, each having a unique characteristic. Both the CPIO and the  First Appellate Authority have applied the clause in toto to reject my request. This creates an absurdity in law. They have implied that the reports sought by me contain not only information in the nature of commercial confidence, but also trade secrets and are also in the nature of intellectual property. Any person with a fair understanding of the concept, practice and the law on trade secrets will know that trade secrets are never applicable to nuclear reactors in India as the Central Government has a monopoly over the construction and maintenance of nuclear power reactors. They are not in competition with any other party in the private sector. Further, I am not interested in any of the commercial aspects of the nuclear reactor. I am only interested in the safety aspects of the reactor as this is the central issue in the ongoing negotiations. Therefore the contention of the CPIO and the First Appellate Authority that the two reports should be withheld from disclosure in their entirety is untenable in law and practice and deserves to be set aside. Hence the filing of this second appeal before the Commission.
Further, the implied contention of both the CPIO and the First Appellate Authority that the information contained in the two reports sought by me are in the nature of intellectual property and should therefore be withheld from disclosure is also unfounded. The intellectual property rights recognised in Indian law belong to the following classes:

a) trade secrets (protected under law of contracts);

b) copyright (protected under The Copyright Act, 1957);

c) patents (protected under The Patents Act, 1970);

d) registered designs (protected under the Designs Act, 2000);

e) trademarks (protected under the Trade Marks Act, 1999); and
f) geographical indications [protected under The Geographical Indications of Goods (Registration and Protection) Act, 1999].

I have already stated above that I am not interested in acquiring any trade secret that may be mentioned in the two reports. That leaves for detailed examination the classes of copyright, patents, registered designs, trademarks and geographical indications which are the only intellectual property rights (IPRs) protected under law in India. The two reports cannot be said to contain any information belonging to any of these classes of IPRs. In other words, the two reports are not copyrighted information, nor are they related to any patents, nor are they about trademarks or geographical indications. I have not sought any information about any registered design or schematic relating to the nuclear reactors. Further, with the exception of trade secrets by definition all other IPR protected information must be in the public domain. For example, all information protected by copyright such as books, articles and works of artistic expression must be available in the public domain to enjoy such protection. The only bar is on commercial reproduction of such information without the express consent or license from the owner of the copyright. The copyright register is a public register which is available for inspection upon payment of the requisite fee under the Copyright Act. Similarly, patent-related information cannot be withheld under any circumstances from the public. The patent application filed by a seeker must be placed in the public domain under the Patents Act in order to enable members of the public to file objections against the grant of patent. Once granted all information about patents must be in maintained in a publicly accessible register of patents. Any person can inspect the patents register upon payment of the requisite fee. Similarly, with designs that are registered copyrights granted after completing the procedures established by law. Once registered any person may inspect the designs by making an application to the Controller General of Patents, Trademarks and Designs. All registered trademarks and geographical indications are also information that must be available in the public domain in a similar manner. The only bar is on private use or commercial exploitation of the trademarks and the geographical indications without the consent or a license from the owner of the IPR. The entire regime of IPR protection (with the exception of trade secrets) is based on the premise and practice of transparency. Therefore the contention of the CPIO and the First Appellate Authority that the exemption relating to IPRs is applicable to the two reports sought by me is fallacious and deserves to be set aside. Hence the filing of this second appeal before the Commission.

Fourth, the only remaining clause in Section 8(1)(d) that needs to be examined in the light of the rejection orders is “commercial confidence whose disclosure may harm the competitive position of a third party.” I have not sought any commercial information from NPCIL. I am only interested in the reports relating to safety aspects the nuclear power project as it will affect the lives and well being of the people of Kudankulam. The CPIO and the First Appellate Authority have both not paid adequate attention to this aspect while passing their orders and their orders deserve to be set aside for this reason. Hence the filing of this second appeal before the Commission.

Fifth, the First Appellate Authority has failed to adhere to the disclosure clause under Section 8(1)(d) of the RTI Act. Section 8(1)(d) is not just an exemption clause, it also provides for disclosure of exempt information in public interest. The second part of this provision requires the public authority to consider the possibility of disclosing the information in public interest despite attracting an exemption after application of the harm test. Unlike other exemptions contained in clauses 8(1)(a)- (c) and 8(1)(f) – (i) the exemption under clause 8(1)(d) requires the public authority to refer the matter to the competent authority for a decision of disclosure in public interest. While reviewing the rejection order issued by the CPIO, the First Appellate Authority had a duty to provide me an opportunity to place my arguments as to why the information ought to be disclosed in public interest if he had a made a determination that it attracted the exemption provided under Section 8(1)(d) after application of the harm test. Then he ought to have referred both the arguments, in favour of and against disclosure, to the competent authority for a decision to balance the competing public interests. However the First Appellate Authority has neither provided me with the opportunity to place arguments in favour of disclosure in public interest, nor has he referred the matter to the competent authority to make a decision regarding the possibility of disclosure in public interest after performing a balancing test. This action of the First Appellate Authority amounts to abdication of an important statutory responsibility. According to the preamble of the RTI Act where there are competing public interests in favour of and against disclosure the two must be balanced in such a manner as to uphold the paramountcy of the democratic ideal. By failing to apply the harm test and later by failing to facilitate the process for holding the public interest test by the competent authority, the First Appellate Authority has violated not only the letter of the law but also the spirit of the RTI Act as spelt out in the Preamble. Therefore the decision of the First Appellate Authority deserves to be set aside. Hence the filing of this second appeal before the Commission.
Sixth, even if the First Appellate Authority had failed to refer my case to the competent authority, he could still have referred the matter to the topmost authority in NPCIL or the Department of Atomic Energy under whose jurisdiction it falls, to make a decision of disclosure in public interest as per the requirement under Section 8(2) of the RTI Act. Under this provision a public authority may order disclosure of exempt information in public interest if such public interest outweighs the protected interests. As such a decision must be made by the public authority itself, namely, NPCIL, or the matter ought to have been referred to highest authority in the Department of Atomic Energy, namely, the Minister-in-charge of this portfolio. The First Appellate Authority has not indicated in his communication whether my appeal was referred to the Head of NPCIL or the Minister-in-charge of the Department of Atomic Energy for making a determination about disclosure of the two reports in public interest. This omission also is indicative of lack of application of mind and absence of due process. Therefore the decision of the First Appellate Authority deserves to be set aside. Hence the filing of this second appeal before the Commission.
Seventh, the First Appellate Authority has also not taken into consideration the severability clause contained in Section 10 of the RTI Act. According to Section 10 of the RTI Act:

“10. (1) Where a request for access to information is rejected on the ground that it is in relation to information which is exempt from disclosure, then, notwithstanding anything contained in this Act, access may be provided to that part of the record which does not contain any information which is exempt from disclosure under this Act and which can reasonably be severed from any part that contains exempt information. 

(2) Where access is granted to a part of the record under sub-section (1), the Central Public Information Officer or State Public Information Officer, as the case may be, shall give a notice to the applicant, informing— 

(a) that only part of the record requested, after severance of the record containing information which is exempt from disclosure, is being provided; 

(b) the reasons for the decision, including any findings on any material question of fact, referring to the material on which those findings were based; 

(c) the name and designation of the person giving the decision; 

(d) the details of the fees calculated by him or her and the amount of fee which the applicant is required to deposit; and 

(e) his or her rights with respect to review of the decision regarding non-disclosure of part of the information, the amount of fee charged or the form of access provided, including the particulars of the senior officer specified under sub-section (1) of section 19 or the Central Information Commission or the State Information Commission, as the case may be, time limit, process and any other form of access.”
As my first appeal sought a review of the rejection order of the CPIO, the basic condition required for invoking Section10, namely rejection of a request, had been satisfied. The First Appellate Authority had a duty to refer my request to a competent authority in the NPCIL or in the Department of Atomic Energy for making a decision regarding severability of the sensitive portions of the report and disclosure of the non-sensitive portions of the report. Even this requirement of the law was not observed by the First Appellate Authority as indicated by his bland and bald order upholding the decision of rejection. Therefore the decision of the First Appellate Authority deserves to be set aside. Hence the filing of this second appeal before the Commission.
12) Prayers or relief sought and grounds thereof: 
I pray that my second appeal be listed for hearing out of turn given the long delay and also because it pertains to the life and livelihoods of thousands of poor people residing in the Kudankulam area. 
I pray that the CPIO or the FAA be directed to provide me with copies of the Safety analysis Report and the Site Evaluation Study Report for Koodankulam reactors I and II.

I pray that the CPIO or the FAA be directed to provide me all information free of cost as is my right under Section 7(6) of the RTI Act.

I pray that the Commission invoke its powers under Section 19(8)(a)(iii) and 19(8)(a)(v) of the RTI Act respectively and direct NPCIL to:

a) Proactively publish the contents of the two reports sought by me on its website so that any person interested may be able to access it as the reports must be made publicly accessible; and

b) Provide all CPIOs and First Appellate Authorities designated by it with in-depth training in the provisions of the RTI Act.

13) I hereby declare that the aforementioned facts are true to the best of my knowledge.

Signature of the Appellant

(Name of the Appellant)

Enclosures:
1. RTI application dated 25.01.2011 attached as Annexure-A
2. The total number people, government installations, schools, hospitals etc within the surrounding of 40 kilometer diameter  is annexed as annexure Annexure-B 

3. Copy of the reply letter/rejection order dated  24/03/2010 attached as Annexure-C
4. The first appeal and the decision of the FAA alongwith certificate of posting is annexed as Annexure D (colly).   
5. Second appeal sent to the Central information commission dated 13.08.2010 alongwith the certificate of posting is annexed as Annexure E.
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