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SCHEME OF THE RTI ACT
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Scetion 3 ol the Act proviedes 1o all citzens, the rieln 1o
mitormatton. subject to the provisiens of the el

Scoction o of thie Ao deads withy the desienanion o Publice
mlormation  Officers (PHOST), 1o provide andormation o
poersons requesting such anformanion onder thos Aol Section
A3 provides that such olhicer who has been designated as o
PEO shall deal withy requesis Ironn persons seelkinge mtorinastion
and render rensonable assistance to the persons seeking such
mlormanion. It s pertiment 1o note thit no cducanonal
gquithiheation s preseribed for a0 MO0 The decision o
assistanc  of the PIO s pogely g admmisstratve functionn,
Scection ool the Act provides that the PHO wall cither Turnish
the mitoranitien soushit, or roject the reguest Tor ans ol the
reasons Lond downoan Sechions 8 or ',

Section 122 of the RTH Act provides for consttation ol rhe

Centrad Tndorimatton Corsnnssion
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Scction  1.2(3) stipulates thiar the Chicel Inlornastion
Commissioner  and  Intormanon Comnnssioners shadl o be
appomited Iy abe President on the recommendation ol o
commitlee consisting ol (a) the Peiee Almister, who shall be
the  Cluarperson ol the comonttee; (b)) 1he Leader ol
Opposttian e the Folo sabhmg fel o Lmon Cabinet Munster (o
Lo ot ed by the Promge Xhoaster.

Scection [245) provides that o the Chaet o Tnformation
Comnnsstoncr and Intormation Comnissioners shiall be
persons ol cminence 1o pubbic Tile withy wide knowiedge o
expericnee o kg seence oud technology, sociad senvice,
manaecrsent, journalism, rass medie or administration and
COVveInanee,

Seclion ] 0y) provicles  that the  Clocet Inlormation
Commissioner and Informatimn Corronissioner s shall not be o
Member of Parlinnent or o Menber of the Legislature of any
State or Upon Temtors, or hoeld aony olfice of profic ar he
conuccled withe any politieal party or  carerving o o
DUsIness or purstang any prolession,

Scectiatnt 13 ol the Act provides [or the term of olfice and
conditions ol service for the Chael Tnformation Comnnssioner
and Inlformation Conmpssioners.

Chapter IV oof the Act (Sections 150 16, and 17) deals winh

provistons related to State nlorniation Comminssons

The powers and functons ol the Cominission are Lud downon

Scetion 1S ol thie 1T e, mchdmye the honted nters
respect of which the Conission it CXCreise powers as

l Court,
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Scction 19 of the Al provndes tor appeal. Seetion 194
provides that s person agerieved Do devision of the PIO nuy
prefer an appeal withim 30 dinvs 1o seeh othicer who s sentor
m rantk to the PLO i cach palilie acchoriny.

Scetion 19(3) stipaldes thea o second appeal will hie apaimest
the  decision under  sudy scctton (B, withe the Ceniral
Infovmation Cormission Or the St [nformation
Coninnssion.

Scetion 19{] provides that the decsion of the Central
Infermation Connnission or the Slate Indormation
Commnnssion shidl he busding

Scction 19(8) elaborates upon the powers ol the Cennrad
[Hformation or Stale Informaton Contmission when it takes o
fecrsian

Section 2O ol the Act pronides Jor ]Jl']lfl][it'."\ 1o be mmpased,
which min he pecanno s or reconnuendime disomphnary action
agaunst the Ploy

Svetion 25(1) ol the Acrs provdes for the preporation ol o
report by the Central oy State Intormahion Conrrission, 1o e
forwarded to the appropriate Government. which shall then
citise o copy ool the report to be Taad belore cinch Hoose of
Parhioneat, or betore cach Hoose ol the Stue begishture
where qoe there are s Hlooses, God o where there s one
[House ol The Stone Leslature, betore thot Toos:e,

Sections 27 and o 28 provide tor the power pinve 1o the

approaprite Goverinnent iusl to the competent authority to

trcchee roldes to corey ot ol thie provistons of the ey,




WRIT PETITION (CIVIL) NO. 210 OF 2012
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Peuition and to issuc the following directions, contained in

para 106 of the judgment:

“106. lor the elaborate discussion and reasons
afore-recorded, we pass the following order and

directions:
1. The writ petition is partly allowed

2. The provisions of Sections 12(5) and 15(5) of the
Act of 2005 are held to be constitutionally valid, but
with the rnider that, to gwe it a meaningful and
purposive nlerprelaiton, il 1s necessary for the
Court to ‘read inlo’ these provsions some aspects
without which these provisions are bound Lo offend
the doctrine of equality. Thus, we hold and declare
that the expression ‘knowledge and experience’
appearing in these provisions would mean and
mclude a basic degree in the respective field and
the experience gained thereafter. Further, without
any peradventure and veritably, we state (hat
appointments of legally qualified, judicially trained
and experienced persons would certainly manifest
in more effective serving of the ends of justice as
well as ensuring better administration of justice by
the Commission. It would render the adjudicalory
process which involves critical legal questions and
nuances of law, more adherent to justice and shall
enhance the public confidence in the working of the
Commission. This is the obvious interpretation of
the language of these provisions and, in fact, is the
essence thereol.

3. As opposed lo declaring the provisions of Section
12(6) and 15(6) unconstitutional, we would prefer (o
read these provisions as having effect ‘post-
appointment’. In other words,
cessation/termination of holding of office of profi,
pursuing any profession or carrying any business
is a condition precedent lo the appointment of ua
person as Chief Information Comrmussioner or
Information Comnussiwoner al the Centre or Slate

levels.

4. There is an absolute necessity for the legislature
to reword or amend the provisions of Section 12(5),
12(6) and 15(5), 15(6) of the Act. We observe and
hope thal these prowsions would be amended al
the earliest by the legislature to avoid any
ambiguity or impracticability and to make it in
consonance wilh the constitulional mandates.

5. We also direct that the Central Governmenl
and/or the competenl authority shall frame all
practice and procedure related rules to make



working of the Information Comrussions effective
and in consonance with the basic rule of law. Such
rules should be framed with particular reference to
Section 27 and 28 of the Act within a period of six
months from today.

6. We are of the conswdered view that 1l 1s an
unquestionable  proposition — of  law  that the
Commission s a ‘judicial tribunal’ performing
functions of ‘judicial’ as well as ‘quasi-judicial’
nature and having the trappings of a Court. It is an
important cog and is part of the court altached
system of administration of justice, unlike a
ministerial tribunal which 1s more influenced and
controlled and performs Junctions akin to the

machinery of administration.

7. It will be just, fair and proper thal the first
appellate authorily (Le. the senior officers to be
nominated in terms of Section 5 of the Act of 2005)
preferably should be the persons possessing a
degree in law or having adequate knowledge and
experience in the field of law.

8. The Information Commissions at the respective
levels shall henceforth work n Benches of (wo
members each. One of them being a ‘judicial
member’, while the other an ‘expert member’. The
Judicial member should be a person possessing a
degree in law, having a judicially trained mind and
experience n performing judicial functions. A law
officer or a lawyer may also be eligible provided he
1s a person who has practiced law at least for a
period of lwenly years as on the date of the
advertisement. Such lawyer should also have
experience in social work. We are of the considered
view that the compeltent authority should prefer a
person who s or has been a Judge of the High
Court for appointmertt as Information
Commuissioners. Chief Information Commissioner al
the Centre or State level shall only be a person who
is or has been a Chief Justice of the High Court or a
Judge of the Supreme Courl of India.

9. The appomntment of the judicial members (o any
of these posts shall be made ‘in consullation’ with
the Chief Justice of India and Chief Justices of the
High Courts of the respeclive Stales, as the case
may be.

1.0% The appointment  of the  Information
Comnussioners al bolh levels should be made from
amongsl the persons empanelled by the DoPT in the
case of Centre and the concerned Ministry in the
case of a Stuate. The panel has to be prepared upon



B.

due advertisement and on a rational basis as afore

recorded.

11. The panel so prepared by the DoPT or the
concerned Ministry ought to be placed before the
High-powered Commiltee in terms of Section 12(3),
for final recommendation to the President of India.
Needless to repeal that the High Powered
Committee al the Centre and the State levels 1s
expected to adopt a fatr and transparent method of
recommending the names for appointment lo the
competenl authortly.

12. The selection process should be commenced al
least three months prior lo the occurrence of

racancy.

13. This judgment shall have effect only
prospectively.”

The Petitioner is preferring the present Review Petition under

Article 137 of the Constitution of India, seeking review ol the

judgment of this Hon'ble Court dated 13.09.2012 which partly

allowed WP (C) 210 of 2012, inter alia on the following:

GROUNDS

FOR THAT this Hon’ble Court has erred in directing the legislature
to reword or amend the provisions ol Secuons 12(5), 12(6), 15(5),

and 15(6) of the Act.

FOR THAT it is well settled that the Court cannot issue directions
to the legislature to amend an Act or Rules. It 1s for the Parliament
to amend an Act or Rules. This Hon’ble Court, in the case of Union
of India v. Association for Democratic Reforms, (2002) § SCC

294 held that:

“19. Al the oulset, we would say that it is not possible
for this Court to give any directions for amending the Act
or the statutory Rules. It i1s Jor Parliament to amend the



Act and the Rules. It is also established law thal no
direction can be given, which would be contrary to the
Act and the Rules.

20. Howeuwer, it is equally settled that in case when the
Act or Rules are silent on a particular subject and the
authority implementing the same has constitutional or
statutory power o implement it, the Court can
necessarily issue directions or orders on the said subject
to fill the vacuum or void till the suitable law is enacted.”

Therefore, the only situation where the Court can issue directions
or orders is where the Act or Rules are silent on a particular
subject. That is not the case here. Section 12(5) and 15(5) of the
Act clearly lay down the norms relating to qualifications of  the
Chiel Information Commissioner and Information Commissioners
al the Centre and at State level respectively. Various directions
given by this Hon'ble Court in para 106 ol the impugned judgment

arc contrary o the provisions of the RTI Act

This Hon'ble Court, in Common Cause (A Regd. Society) v. Union
of India, (2008) 5 SCC 511, held that

“24. Before proceeding further, we may slale that the
Motor Vehicles Act 1s u comprehensiwe enactment on the
subject. If there is a lacuna or defect in the Act, it is for
the legislature to correct it by a suilable amendment and

not by the court. What the pelitioner really prays for in
this petition is jor various directions which would be

legislative in nature, as they would amount lo amending
the Act.

31. A perusal of the prayers made in this wril pelition
(twhich have been quoted ubove) clearly shows that what
the pelitioner wants us lo do is legislation by amending

the law. In our opinion, this will not be a legitimate
judicial function.”

Alter considering the law on the subject, this Hon’ble Court in V.K.
Naswa v. Home Secretary, Union of India, {2012) 2 SCC 542

held that:
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retirement age for a Judge of the Supreme Court being sixty-five
years, it naturally follows that no retired judge ol the Supreme
Court can be considered for appointment to the post of Chiefl
Information Commissioner. This direction, contrary to the provision

in the Act, is a patent error on the face of the record.

FOR THAT under Section 27(1) ol the RTI Act, the approprate
Government may, by notification in the Official Gazette, make rules
to carry out the provisions ol the Act. Section 27(2) provides for the

matters that such rules may provide for.

The direction issued by this Hon'ble Court mn the impugned

Judgment that the Central Government and/or the competent

authority shall frame all practice and procedure related rules (o
make working ol the Information Commissions elfective and in
consonance with the basic rule of law amounts to a clear
cnceroachment of the Union mmto the powers given o Stale
Governments 1o make rules. This direction issued by the Court

amounts to a patent error on the face ol the record.

Under Section 25(1) of the Act, the Central or State Information
Commission shall, at the end of each vear, prepare a report on the
implementation of the provisions ol the Act during the vear, and
forward a copy of the report to the appropriate Government. The
Central or State Government, as the case may be, shall cause a
copy of the report to be laid belore each House of Parliament, or

belore cach House ol the State Legislature where are there are two
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while laving down the direction thal

N IFOR that this Flon'ble Court Lialed 1o consider s own judgmaent.

retdered i 8.D. Joshi v. High Court of Judicature At Bombay.

(2011) 1 SCC 252, whercin 11 velerred 1o Justice Hidasatullih's

pedement 1 Harinagar Supar Mills Ltd. v, Shyam Sunder

Jhunjhunwala. AIR 1961 SC 1669 which discusscd the different

micanines ol the word qudeml” The rewevint portion ol 8.0 Joslhn's

case s extracted lerembe o
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withorites under the \Cl LO D ust and jucicious. lThe lunctions ol
the PIO. FAA, and the Comimission: ire nol ol a judicial naturt
and L1t requiremect y i Knowleag hj‘.:!dl:.“ adininisirativi
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FOR AT thiis Honble Covat vuehi 1o have considoered the foel
i the decmston reeardime swhathier or ol o disclose 1hie
milormation sought s ot pchierd 1o be taken aecordinge 1o 1he
provisions ol the Act, Sections 8 and 2 of the RTE Act provide the
reasons lor repecting the milarimation sought, 10 the appheiant s ni
sotishiod with the respanse ol the PLOC Tie oy approacts the A
who s oo ollicer scomor e ranle to thie PIO e the siune puhlic
anthorty . Aler werelange e milerest ol baree s aovs he
disclosalabity of the destcd information. the AN nralees o decision,
whirehs ot Judictal, The PIO o FAY onldy deteronnue whethor the
mlormation  sought is capable ot being disclosed as per o the

provisions ol 1he Act Thos s a not o poehicial Tancrion, and does not

cecesstbate q legal backerovind.,

OR THAT thi second AP p il against the decision ol the |

‘ rimaeation ( IMSSIO] I Irpo . 1 CCO
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in external ;!'H\')li:xhiil 1) I'( ) he Information

Commission 1s limited Lo adjudication on Lthe 1ssue ol wvhether the
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FOR THAT the competence of the existing CPlIOs and FAAs, who
usually do not possess any degree n law, in taking a just and
judicious decision is evident ftrom that only about 4.5% ol RTI
applications filed with Central Public Authorities have gone up to

the stage of the Second Appellate Authority as an appeal or a

complaimt

FOR THAT in Union of India v. R, Gandhi, President, Madras Bar

Association, {2010} 11 SCC 1. tlos Hon'hle Court held that:

“108. ...When the legislature proposes lo subslilute a
tribunal in place of the High Cowrtl to exercise the
Jurisdiction which the High Court is exercising, it goes
without saying that the standards expected from the
Jjudicial members of the Tribunal and standards apphed
for appointing such members, should be as nearly as
possible as applicable to the High Court Judges, which
are apart from a basic degree in Law, rich experience in
the practice of law, independent outlook, integrity,
character and good reputation...”

Fherefore, 1t was [elt that the need for legal expertise and
experience arose in those cases where the legislature proposed (o
substitute a tribunal in place ol the High Court to exercise the
junisdiction which the High Court 1s exercising, which 1s not the

casc here

FOR THAT Section 19(8) ol the Act provides that in its decision, the
Central  Information Commission or  the State Information

Commission, as the case may be, has the power 1o

(a) require the public authority to take any such steps as
may be necessary lo secure compliance with the
proutsions of thus Act, tncluding

1) by providing access lo information, if so
requested, in a particular form;




k).

i) by appointing a Central Public Information
Officer or State Public Information Officer, as
the case may be;

iti) by publishing certain information  or
categories of information;

1) by making necessary changes o ils practices
in relation o the maintenance, managemernlt
and destruction of records;

v) by enhancing the provision of training on the
right to information jor its officials;

vi) by providing it with an annual report n
compliance with clause (b) of sub-section (1) of
section 4:

(b) require the public authority to compensate the
complainant for any loss or other detriment suffered;

(¢) tmpose any of the penalties provided under this Act,

(d) reject the application.

It is evident from the above that the functon exercised when taking

a decision i1s not judicial.

FOR THAT Section 25(5) of the Act provides that “If it appears to the
Central Information Commission or Stale Information Commission, as
the case may be, thal the practice of a public authority in relation to
the exercise of ils functions under this Act does not conform with the
provisions or spirit of this Acl, 1 may give lo the authorily a
recommendation specifying the steps which ought in its opinion to
be laken [or promoting such conformily.” This reinforces the
contention that the functions of the Commissions are akin to the

machinery ol administration, and are not judicial determinations.

FOR THAT Secuon 18(1) of the Act provides that “Subject 1o the
provisions of this Act, it shall be the duly of the Central Information
Commission or State Information Commission, as the case may be, (o
recetve and inquire into a complaint from any person... .. ", Scection 18

(2) of the Act provides that “Where the Central Information




(ommussion or Stalée Imformcalion Comnussion, as ne case maiy he, 1S

satisfied thal there are reasornable grounds Lo recyudlre mmltlo a malter, il

may tniliale an inqguuy e respect lnereof 'his remnlorces the

{

submission that the functions performed by the Inlormation

Commissions are not ol a juchcial natur

FOR THAT the Information Comimission perlforms a number o
administrative lunctions as mentioned above In view ol the
directions issued by this Hon’ble Court in the impugned judgment
wherein the Commission has been descrnibed as and granted the
status of a ‘judicial tribunal’, there i1s bound to anse a confhcl

regarding a judicial tribunal’ performing primanly admimstrative

lunctions ol the Stal

FOR CTHAT tlus Tonble Coun has Baled 1o conswder that the
Penmoner herein the Petttoner dud not get the opportunis (o
adequanely address tlns Honble Courn on the ssues roased in the
Wit Petition, resaliing in o grove nascarmage of the basie 1emets ol
nataral pustice. The request 1o Ale o Counter AfTedavit wias not
allowed. The Petitioner was onlv anlormed aboutr the matter on
15072012, and had to browel the Learncd Addinonal Solienor
General overtuneht, The request of the Learned Additional Sohceitor
General to Nle Wreniten Subnussions was also, mitially, ot aceeded

1o,

FOR THAT this Hon’ble Court, m the impugned judgment, has
neither considered the oral areuments ol the Peuitioner hereim, noi
the Written Submissions hiled by the Petuitioner on 11.09.2012

putting lorth the case ol the Petitionel I'h IMpPUgn d |L|xi_:{im'|1l al
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no place, records the submissions made by the counsel for the

Petitioner when the matter was heard.

FOROTHAT this Tonble Court, e the case ol Indian Charge
Chrome Ltd. v. Union of India, (2005) 4 SCC 67, held that non
consideration of o contention regarding dlleeality of s particular
comminncation amotoaned oo ciror apparent on the record. I
the present cose, no contention of the Petitioner herem has heen

considered.

FOR THAT this Hon'ble Court has failed to appreciate that the
decision of the legislature to not lay down a specific procedure Lo be
followed by the High Powered Committee for the selection of Chiel
Information Commissioner and Inlormation Commissioners was
deliberate. The chgibility under Section 12(5) 1s ol being a person of
eminence n one ol the several hields laid down therein. The job
prolile of a Chiel Information Commissioner or an Information
Commussioner is not of such a nature for which precise technical
and academic qualifications could be prescribed. It was left (o the
discretion ol the High Powered Committee chaired by the Hon'ble
Prime Minister to select such persons from a wide field, who in the
opinion ol the Committee, can perlorm the tasks laid down under

the Act, and can take judicious decisions.

FOR THAT this Hon'ble Court has in its directions, described the
Commissions as, and granted the Commissions the status ol a
Judicial tribunal’, with the trappings ol a Court. It has been stated
that the Commission i1s a part ol the court attached system ol

admimstration of justice, unhke a mimsterial tribunal which i1s
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/. FOR CTHAT 1thas Honble Cownnn, an Jaswant Sugar Mills Ltd. v,
Lakshmi Chand, 1963 Supp (1) SCR 242,
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(i) under Section 20 of the SEBI Act, an appeal lies to the
Central Government against an order passed by the
Securities and Exchange Board.

(i)  under Section 11 ol the Passports Act, 1967, an appeal
is provided for to the appellate authority against an
order passed. Rule 14 ol the Passport Rules, 1980
provides that the appellate authority may either be the
Chiel Passport Officer, Mimstry of External Affairs, New
Delhi, or the Additional Secretary or Secretary, Ministry
of External Affairs, New Delhi, depending on who the
order is passcd by.

(iv)  under Section 15 of the Citizenship Act, 1955, any
person aggricved by an order made by the prescribed
authority or other authority may, within a period ol 30
days from the date of the order, make an application 1o
the Central Government for revision of that order.
Section 15A provides for the review of an order of the
Central Government.

(v) under the Income Tax Act and the Customs Acl as well,
the officers deciding appeals liled are not judicial
ofhicers.

These are prime examples ol instances where there is no

judicial member present, and the Central Government acts

Judicially.

BB. IFOR THAT this Hon’ble Court has lailled to appreciate that the
Central Information Commission is neither directly subordinate to,

nor under the administrative control of, the High Court.



i)

IFOR THAT this Hon ble Courl LI1CH orsid

For thaa, s Hlon ' bhle Court Lualed o cansider 1hat the judement ol
this Hon'ble Court i Union of India v, R. Gandhi, President,
Madras Bar Association, (2010) 11 SCC 1. while deciding the
Constutonional valichity of the Natosal Compeany Live Teibunad, Jios
o bearine on the present case. That judgnment was bhased on o
sittzdion where the Legtshaure has enacted a0 oy fransierrmg, the
[urischotion exerased by courts 1o o acibnmal T the present cise,
no such transier of junsdicnion has happencd with respect 10 the
Central Intormation Conuaission or the State Indormeation
Commissions. I that judegment,  thas Honble Court was
considering oo case ol o crribonad T consotated noder Arteles 3230
ard 3200 o the Constuuticon ol ITndie The CHC is not o tribunald

constituted under either of these Sceciions, Alsoo i that judement,

the Counrt was deading with judictal function’”

FOR THA'T in the R. Gandhi case, this FHon'ble Court has goni
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FAA anda Cin SICs all

FOR THAT 1he RTT Aer s bane, used as a0 ool 1o acguire
nitormation by the commnmon man, withoon any leaal formahinics, The
mcchinst e place has worked eflectively and expednionshv, Toas
sthmiitted that af the statas of the Comnusstons woere altered 1o
that ol a pudicial tribunal, and o coewrt attached systerm ol justice,
this would onlby result in o debn at vanous levels, especiadly o th
second appellate Tevel, Uhimccessary steps, such as engaging an
advocate,  and  other heeal lormahties associated with coun
codures will Be added, cansinge vonceessary delan s 1000 takes A
venes for the Jdisposal ol an appeal the entire mechiansm wouidd
stop worlding effectively and the oitizens would not Le ahile taoet
the desimed mlormation waithnn e Fhies s bhound 1o adversely

dlfect the connmon onan, and s rieht o o mmformation aoed 1o De

trrlorniedd.
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PRAYER

11 1s most respectiully praved than this Hon'ble Conrt may be pleased 1o
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\ND FOR THI 5 64 e I) FHIEE PETITIONER, AS IN DUTY
BOUND. SHALL EVER PRAY
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CADVOCATES FOR THE PETITIONER)
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