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| have had the privilege of going through

the erudite and scholarly judgments of ny |earned

br ot hers maki ng an exhaustive and in-depth anal ysi s,
evaluating the constitutional nechanismand exploring the
whol e realmof constitutional inperatives as envisaged by
the Foundi ng Fathers of the Indian Constitution on’ Central -
State relations and throwi ng abundant [ight on the
controversial role of State Governors-inviting President’s
Rul e and the nmode by which the Union Cabinet and Parlianent
di schar ged their responsibility in this regard with
reference to Articles 74(2), 163, 355, 356, 357 and the
other allied constitutional provisions.

2. 1 find nyself in agreenent with the opinion of P.B.
Sawant, J. on his conclusions 1, 2 and 4 to 8 wth which
B. P. Jeevan Reddy, J. concurs in his judgnent (speaking for
hi nsel f and on behalf of S.C. Agrawal, J.) but so far as the
reasoni ng and ot her conclusions are concerned, | agree fully
with the judgnent of B.P. Jeevan Reddy, J. Yet | would |Iike
to give ny brief opinion on the constitutional question of
substantial inportance in relation to the powers 'of the
President to issue Proclamations under Article 356(1) of the
Consti tution.

3. The Indian Constitutionis both a legal and socia
docunent. It provides a nachinery for the governance of the
country. It also contains the ideals expected by the

nation. The political nmachinery created by the Constitution
is a neans to the achieving of this ideal

4. To what extent we have been successful in achieving the
constitutional ideals is a question with a w de spectrum
which needs an elaborate debate. Harking back to the
guestion involved in this case, the Franmers of t he

Constitution nmet and were engaged for nmonths together with
the formdable task of drafting the Constitution on the
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subject of Centre State relationship that would solve al
the problens pertaining thereto and franme a system which
woul d enure for a long tine to cone. During the debates and
del i berations, the issues that seened to crop up at every
point was the States’ rights vis-a-vis the Central rights.
Sone of tile nenbers seem to have expressed their
conflicting opinions and different reasoning and sentinents
on every issue influenced and inspired by the politica
i deology to which they were wedded. The two spinal issues
before the Constituent Assenbly were (1) what powers were to
be taken away fromthe States; and (2) how could a nationa
suprenme Covernnent be fornmed wi thout conpletely eviscerating
the power of the State.  Those favoring the formation of a
strong Central Governnent insisted that the said Governnent
shoul d enjoy suprene power while others supporting States’
rights expostulated that view. The two sides took turns
maki ng their representations but finally realising that al
m ght be |ost, they reached a conprom se that resolved the
deadl ock on the keyissue and consequently the present form
of Governnment, nore federal in structure, came into being
i nstead of a unitary Governmnent.

66

established by the people of India for thenmselves for their
own governance and not for the governance of individua
States. Resultantly, the Constitution acts directly on the
people by neans of power communicated  directly from the
peopl e.

6. In regard to the Centre State relationship there are
various reports suggesting certain recommendations for the
snoot h rel ati onship . of both -the Covernnent s wi t hout
frequently com ng into conflicts ther eby creating
constitutional crisis. The reports suggesti ng
recormendations are that of (1) Administrative Reforns
Conmi ssion 1969; (2) Rajmannar Conmittee 1969; and (3)
Sar karia Conmm ssi on 1987.

7. VWen the question with regard to the Centre State
relations stands thus, the publication issued by /'the Lok
Sabha Secretariat giving an analytical tabular form wth
significant details pertaining. ~to the President’s
Procl amati on rmade under Article 356(1) of the Constitution
and under Section 51 of the Government of Union Territories
Act, 1963 during the last 41 years of the Republic, that is
up to 1991, indicates the frequency of wuser of Article
356(1). It appears fromthe summary table given in the
tabular form (Appendix V) that on 82 occasions t he
President’s Rule in States have been inposed by invoking or
resorting to Article 356(1) and on 13 occasions t he
President’s Rule have been inposed in Union | Territories
including erstwhile Union Territories which have -becone
St at es under Section 51 of the Governnent of Uni on
Territories Act, 1963. Al total up to 95 tines, “of  which
on 23 occasions the assenblies were dissolved on the ‘advice
of the Chief Mnisters/or due to their resignations. It may
be recalled that on 18 occasions the assenblies suspended
were subsequently revived. The above statistics does not
i ncl ude the Proclamations which are presently under

chal |l enge before us. W my hasten to add that the
Procl amati ons were nade on different occasions on the advice
of the Council of Mnisters of +the Central CGover nrent

belonging to different political conplexions. Some of the
States, dissolved valiantly fought, honorably bled and
pathetically lost their |egal battle.

8. Since ny |learned brothers have el aborately dealt with
the constitutional provisions relating to the issue of the
Proclamation and as | amin agreement with the reasoning
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given by B.P. Jeevan Reddy, J., it is not necessary for ne
to nake further discussion on this matter except saying that
I amof the firmopinion that the power under Article 356
should be wused very sparingly and only when President is
fully satisfied that a situation has arisen where the
CGovernment of the State cannot be carried on in accordance

with the provisions of the Constitution. Q herwi se, the
frequent use of this power and its exercise are likely to
di sturb the constitutional balance. Furt her i f t he

Proclamation is freely made, then the Chief Mnister of
every State who has to discharge his constitutiona

functions will be in_ perpetual fear of the axe of
Proclamation falling on himbecause he will not be sure
whet her he will remain in power or not and consequently he
has to stand up every
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time from his seat wthout- properly discharging hi s
consti tutional obligations and achieving the desired target
in thelinterest of the State.

9. Al the matters are di sposed of accordingly with no order
as to costs.

| have had the advantage of perusing the views expressed
by my esteemed colleagues P.B.Sawant, K Ramaswany and
B. P. Jeevan Reddy, JJ. and while 1l am largely in agr eenent
with the ’'conclusions  recorded by K. Ramaswany, J.,

I would like to briefly-indicate the area of my agreenent.
11. In a country geographically vast, inhabited by over 850
mllion people belonging to different-religions, castes and
creeds, majority of themliving invillages under different
soci al orders and in abject poverty, with a constant tug of
war between the organi sed and the unorgani sed sectors, It is
not Surprising that problens crop up tine and again
requiring strong and at times drastic State action to
preserve t he unity and integrity of t he country.
Not wi t hst andi ng- these problens arising fromtine to tine on
account of <class conflicts, religious intolerance and
soci oeconom ¢ i nbal ances, the fact remains that India has a
reasonably stabl e denocracy. The resilience of our Republic
to face these challenges one after another has proved the
peoples’ faith in the political philosophy of  socialism
secul ari sm and denocracy enshrined in the Preanbl e of our
Constitution. Yet, the fact remmins that the nation has had
from tine to time with increasing frequency to conbat
upheaval s occasi oned on account of mlitancy, comrunal and
cl ass conflicts, politico-religious turnoils, strikes,
bandhs and the |ike occurring in one corner of the  country
or the other, at times assuming ugly proportions. W are a
crisis-laden country; crisis situations created by both
external and internal forces necessitating drastic State
action to preserve the security, unity and integrity of the

country. To deal wth such extraordinarily difficult
situations exerci se of emergency powers becones an
i mperative. Such energency powers existed under the

Government of India Act, 1935, vide Sections 93 and 45 of
that enactment. However, when simlar powers were sought to
be conferred on the President of India by the Constitution

there, was a strong opposition frommany nenbers of the
Constituent Assenbly, vide Constituent Assenbly Debates on
draft Articles 277 and 277-A. Dr Anbedkar pacified the
menbers by stating :
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"In fact | share the sentinents expressed
that the proper thing we ought to expect s

that such articles will never be called into
operation and that they would remain a dead
letter. If at all, they are brought into
operation, | hope the President, who is
endowed with all these powers, wll take
proper precautions before actually Suspending
the administration of the provinces. | hope

the first thing he "will do would be to issue
a mere warning to a province that has erred,
that things were not happening in the way in
which they were intended to happen in the
Constitution."” (Constituent Assenbly Debates,

Vol . IX, p. 177)
Dr. Anbedkar’s hope that in rarest of rare cases only there
will be an occasion to invoke the emergency provisions was
soon belied as we were
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told at the Bar that the provisions of Article 356 of the
Constitution -have had to be invoked over ninety tines by
now. VWhat was, therefore, expected to be a ’'dead letter’
has in fact become an oft-invoked provision. This is not
the occasion to enbark on an enquiry into the circunstances
leading to the utilisation of this energency power, but the
fact remains that the President has had to invoke the power
quite frequently. | This may be on account of ‘the degradation
in the political environnent of the country. 'Since | am not
probing into the circunstances in which the said power had
to be invoked, | do not express nyself on the question
whet her or not there existed adequate justification for
resorting to this energency power.

12. Although the energency provisions found in part XVIII of
the Constitution are nore or |ess nodeled on the pattern of
sim |l ar provisions contained in the Governnent of India Act,
1935, the exercise of that power under the said provisions
cannot be conpared with its exercise under the Constitution
for the obvious reason that they operated under totally
different conditions. Under the Government of -India Act,
1935, the Governor General and the Governor — exercised as
representatives of the Crown near absolute powers, only
[imted powers were given to the elected Governments  and
those too could be taken away if it was felt that the
Governnment concerned could not be carried on in accordance
therew t h. So also reference to the British Joi nt
Parliamentary Report is inapposite for the sinple reason
that the situation under the Constitution is not ~conparable
with that which fornmed the basis for the Report. The power
conferred on the President of India under Article 356 has to
be exercised in a wholly different political setup as
conpared to that obtaining under the Government “of  India
Act, 1935. The constitutional philosophy of a free 'country
is totally different fromthe philosophy of a sinmlar |aw
i ntroduced for the governance of a country by its colonia

masters. It is, therefore, unnecessary to exam ne the case-
law based on the exercise of simlar powers under the
Government of India Act, 1935.

Federal Character of the Constitution

13. India, as the Preanble proclaims, is a Sovereign

Soci al i st , Secul ar, Denocratic Republic. It prom ses
liberty of thought, expression, belief, faith and worshinp,
besides equality of status and opportunity. What is
paranount is the unity and integrity of the nation. In
order to maintain the unity and integrity of the nation our
Foundi ng Fat hers appear to have | eaned in favour of a strong
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Centre while distributing the powers and functions between
the Centre and the States. This becones obvious fromeven a
cursory exam nation of the provisions of the Constitution.
There was consi derable argunment at the Bar on the question

whet her our Constitution could be said to be 'Federal’ in
character.

14. In order to understand whether our Constitution is
truly federal, it is essential to know the true concept of

federalism Dicey calls it a political contrivance for a
body of States which desire Union but not unity. Federalism
is, therefore, a concept which unites separate States into a
Union wthout sacrificing their own fundanmental politica
integrity. Separate States,
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therefore, desire to unite so that all the menber-States my
share in formul ati on of the basic policies applicable to al
and participate in the execution of decisions made in
pursuance  of such basic policies. Thus the essence of a
federation is the existence of the Union and the States and
the distribution of powers between them Federal i sm
therefore, essentially inplies denmarcation of powers in a
federal comnpact.

15. The ol dest federal model in the modem world can be said
to be the Constitution of the United States of America. The
Anerican Federation can be described as the outcome of the
process of evolution, in that, the separate States first
f or med into a Confederation (1781) and-  then into a
Federation (1789). 'Although the States may have their own
Constitutions, the Federal Constitution is the suprema |ex
and is made binding onthe States. That is~ because under
the Anmerican Constitution, anendnents to the Constitution
are required to be ratified by three-fourths of the  States.
Besi des under that Constitution there is a. .single

legislative Ilist enunerating the powers of the Union and,
therefore, automatically the other subjects are left to the
St at es. This is evident fromthe Tenth Amendnent. O
course, the responsibility to protect the States against
invasion is of the Federal Governnent. The States are,
t her ef ore, prohibited from entering into any treaty,

alliance, etc., with any foreign power. The principle of
dual sovereignty is carried in the judicial set-up as well

since disputes under federal |aws are to be adjudicated by
federal courts, while those under State laws are to be
adj udi cated by State courts, subject of course to an appea

to t he Supr ene Court of the United Stat es. The
interpretation of the Constitution is by the United States
Supr eme Court.

16. W may now read sone of the provisions of our
Constitution. States." Article 2 enpowers Parlianent to
admit into the Union, or establish, new States on such terns
and conditions as it thinks fit. Under Article 3 Parliament
can by law forma new State by separation of territory from
any State or by uniting two or nore States or parts of
States or by uniting any territory to a part of any State;
increasing the area of any State; dimnishing the area of
any State; altering the boundaries of any State; or altering
the nane of any State. The proviso to that article requires
that the Bill for the purpose shall not be introduced in
ei ther House of Parlianment except on the reconmendati on of
the President and unl ess, where the proposal contained in
the Bill affects the area, boundaries or nanme of any of the
States, the Bill has been referred by the President to the
Legi slature of that State for expressing its views thereon

On a conjoint reading of these articles, it beconmes clear
that Parlianent has the right to formnew States, alter the
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areas of existing States, or the nane of any existing State.
Thus the Constitution pernmits changes in the territoria
[imts of the States and does not guar ant ee their
territorial integrity. Even nanes can be changed. Under
Article 2 it is left to Parliament to determine the terns
and conditions on which it may adnmit any area into the Union

or establish new States. In doing so, it has not to seek
the concurrence of the State whose area, boundary or nane is
likely to be
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affected by the proposal. All that the proviso to Article 3
requires is that in such cases the President shall refer the
Bill to the Legislatures of the States concerned likely to
be affected "to express their views". Once the views of the
States are known, it isleft to Parlianent to decide on the
proposed changes. Parlianent can, therefore, wthout the
concurrence of the State or States concerned change the
boundaries of the State or increase or dimnish its area or
change' its name. These provisions showthat in the natter
of constitution of States, Parlianment is paranount. Thi s
schene substantially differs from the federal set-up
established in the United States of Anerica. The American
States were independent sovereign States and the territoria
boundari es of those i ndependent States cannot be touched by
the Federal Governnent. It is these independent sovereign
units which together decided to form into a federation
unlike in India where the States were not independent
sovereign units but they were forned by Article 1 of the
Constitution and their areas and boundari es coul d,
t her ef or e, be altered, wthout their concurrence, by
Par | i ament . It is well-known that since independence, new
St ates have been created, boundaries of existing States have
been altered, States have been renamed and i ndivi dual \ St ates
have been extingui shed by parliamentary legislation
17. Qur Founding Fathers did not deemit w se to shake the
basic structure of Governnent and in distributing the
| egislative functions they, byiand large, followed the
pattern of the Governnment of India Act, 1935. Sonme of the
subj ects of common interest were, however, transferred to
the Union List, thereby enlarging the powers of the Union to
enabl e speedy and planned econom ¢ devel opnment of the
nati on. The schenme for the distribution of powers between
the Union and the States was | argely nmaintai ned except that
some of the subjects of common interest were transferred
from the Provincial List to the Union List ther eby
strengthening the adm nistrative control of the Union. It
isinthis context that this Court in State of WB. v. Union
of India observed : (SCR p. 397)
"The exercise of powers, legislative and
executive, in the allotted fields is hedged in
by the numerous restrictions, so ‘that the
powers of the States are not co-ordinate wth
the Union and are not in nany respects
i ndependent . "
18. In Union of Indiav. HS. Dhillon2 (SCC p. 789, para
15: AR power was pointed out, in that, under the Governnent
of India Act, 1935, the residuary power was not given either
to the Union Legislature or to the provincial |egislatures,
but under our Constitution, by virtue of Article 248, read
with Entry 97 in List 1 of the VIIth Schedul e, the residuary
power has been conferred on the Union. This arrangenent
substantially differs fromthe schene of distribution of
powers in the United States of Anmerica where the residua
powers are with the States.
1 (1964) 1 SCR 37 1: AIR 1963 SC 1241
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2 (1971) 2 SCC 779: AIR 1972 SC 1061: (1972) 2 SCR 33
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19. The Preanble of our Constitution shows that the people
of India had resolved to constitute India into a Sovereign
Secul ar Denocratic Republic and promised to secure to al
its «citizens Justice, Liberty and Equality and to pronote
among them all Fraternity assuring the dignity of the
i ndividual and the unity and integrity of the Nation. In
the people of India, therefore, vests the |legal sovereignty
while the political sovereignty is distributed between the
Union and the States. Article 73 extends the executive
power of the Union to matters wth respect to which
Parlianment has power to nake |laws and to the exercise of
such rights, authority and jurisdiction as are exercisable
by the Governnent of India by virtue of any treaty or
agr eenent . The executive power which is made co-extensive
with Parlianment’s power to nake |aws shall not, save as
expressly provided by the Constitution or in any |aw nmade by
Parlianment, extendin any State to natters with respect to
which the Legislature of the State also has power to nake
laws. Article 162 stipulates that the executive power of a
State shall extend to matters with respect to which the
Legislature of the State has power to make |aws provided
that in any matter with respect to which the Legislature of
a State and Parlianment have power to nake |aws, the
executive power of 'the State shall be subject to, and
limted by, the executive power expressly conferred by the
Constitution or by any | aw made by Parlianent upon the Union
or authorities thereof. It nay also be noticed that the
executive power of every State must be so exercised as not
to inpede or prejudice the exercise of the executive power
by the Union. The executive power of the Union al so extends
to giving such directions to a State as nmay appear  to the
Government of India to be necessary for those purposes and
as to t he construction, _pai ntenance of means of
conmuni cation declared to be of  national or mlitary
i nportance and for protection of railways. The States have
to depend largely on financial assistance from the Union
Under the schene of Articles 268 to 273, States are in
Certain cases allowed to collect and retain duties inposed
by the Union; in other cases taxes |evied and collected by
the Union are assigned to the States and in yet other cases
taxes levied and collected by the Union are shared wth
States. Article 275 also provides for the giving of grants
by the Union to certain States. There is, therefore, no
doubt that States depend for financial assistance upon the
Union since their power to raise resources is limted. As
economc planning is a concurrent subject,  every mgjor
proj ect nmust receive the sanction of the Central . Governnent
for its financial assistance since discretionary power under
Article 282 to make grants for public purposes is vested in
the Union or a State, notwi thstanding that the purpose is
one in respect to which Parlianent or State Legislature can
make laws. It is only after a project is finally sanctioned
by the Central Governnent that the State Government can
execute the same which denpnstrates the control that the
Union can exercise even in regard to a matter on which the
State can legislate. In addition to these controls Article
368 confers powers on Parlianent to amend the Constitution,
albeit by a specified nmajority. The power extends to
anmending matters pertaining to the executive as well as
| egi sl ative powers of the States
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if the amendnents are ratified by the |egislatures of not
| ess than one-half of the States. This provision emnmpowers
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Parliament to so anend the Constitution as to curtail the
powers of the States. A strong Central Governnent nay not
find it difficult to secure the requisite majority as well
as ratification by one half of the legislatures if one goes
by past experience. These limtations taken t oget her
indicate that the Constitution of India cannot be said to be
truly federal in character as understood by lawers in the
United States of America
20. In State of Rajasthan v. Union of India3 Beg, CJ.,
observed in (AIR) paragraph 51 as under: (SCC p. 62 1, para
56)

"A conspectus of the provisions of our

Constitution wll indicate that, what ever
appear ance of a federal structure our
Constitution my have, its operations are

certainly, judged both by the contents of
power which a number of its provisions carry
wi-th them and the use that has been nmade of
them nore unitary than federal."
Further, " in (AIR) paragraph 52, the | earned Chief Justice
proceeded to add (SCC p. 622, para 57)
"In a sense, therefore, the Indian Union is
federal .~ But, the extent of federalismin it
is largely watered down by the needs of
progress- and devel opnent of a country which
has to be nationally integrated, politically
and | economically coordinated, - and socially,
intellectually and spiritually uplifted. In
such a system the States cannot stand in the
way of legitimte and conprehensively planned
devel opnent. of —the country in-the manner
directed by the Central CGovernnent."
Poi nting out that national planning involves disbursenent of
vast anmount of noney collected as taxes fromcitizens spread
over all the States and placed at the disposal of the
Central Governnent for the benefit of the States, the
| earned Chief Justice proceeds to observe in (AR) paragraph
56 of the judgrment : (SCC p. 623, para 6 1)
“If then our Constitution creates a Centra
Government which is ,anphibian’, in the sense
that it can nmove either on the federal  or
unitary plane, according to the needs of ~the
situation and circunstances of a case, the
guestion which we are driven back to consider
i s whether an assessnent of the ’situation’ in
whi ch the Uni on Government should nove either
on the federal or unitary plane are matters
for the Union Governnent itself or for _this
Court to consider and determ ne."
When the Union Government issued a notification dated My
23, 1977 constituting a Conm ssion of Inquiry in exercise of
its power under Section 3 of the Comm ssions of |nquiry Act,
1952, to inquire into certain allegations made agai nst. the
Chief Mnister of the State, the State of Kar nat aka
instituted a suit under Article 131 of the Constitution
challenging the legality and validity of the notification as
unjustifiable trespass upon the domain of State powers.
Wi le dealing with the issues arising in that suit
3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
73
State of Karnatakt v. Union of India4-Beg C. J., once again
exam ned the rel evant provisions of the Constitution and the
Comm ssions of Inquiry Act, 1952, and observed in (AR
par agraph 33 as under: (SCC p. 645, para 34)
“I'n our country, there is at the top a Centra
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or the Union Governnent responsi bl e to
Parliament, and there are, below it, State
Cover nment s, responsi bl e to t he State
Legi sl atures, each functioning within the
sphere of its own powers which are divided
into two categories, the exclusive and the

concurrent. Wthin the exclusive sphere of
the powers of the State Legislature is |oca
gover nment . And, in all States there is a
system of l|ocal government in both urban and
rural ar eas, functi oni ng under State
enact ment s. Thus, we can speak of a three

tier systemof Government in our country in

which the Central or the Union GCovernment

cones at the apex.......
It would thus seemthat the I'ndian Constitution has, in it,
not only features of a pragmatic federalism which, while
distributing |egislative powers and indicating the spheres
of governnental powers of State and Central Governnents, 1is
overlaid by strongly ’unitary’ features, particularly
exhi bited by lodging in Parlianent the residuary |egislative
powers, and in the Central Covernment the executive power of
appointing certain constitutional functionaries including
H gh Court and Suprene Court Judges and issuing appropriate
directions to the State Governnents and even displacing the

State Legi sl atures / and the Governnents in enmer gency
situations, vide Articles 352 to 360 of the Constitution
21, It is conmon know edge that shortly after we

constituted ourselves into a Republic, the Princely States
gradual |y disappeared leading to the unification. of India
into a single polity with duality of governnental - agencies
for effective and efficient administration of the country
under central direction and, if | may say so, supervision
The duality of governmental organs-on the Central and ' State
| evel s reflect demarcation of functions in a manner as woul d
ensure the sovereignty and integrity of our country. The
experience of partition of the country and its aftermath had
taught | essons which were too fresh to be forgotten by our
Constitution makers. It was perhaps for that reason that
our Founding Fathers thought that a strong Centre was
essential to ward off separatist tendencies and consolidate
the unity and integrity of the country.
22. A Division Bench of the Madras H gh Court in M
Karunnanidhi v. Union of India5 while dealing with the
contention that the Constitution is a federal one and  that
the States are autononpus having definite powers and
i ndependent rights to govern, and the Central CGovernnent has
no right to interfere in the governance of (the State,
observed as under
"[T]here may be a federation of independent
States, as it is in the case of United States
of America. As the nane itself denotes, it is
a Union of States, either by treaty ‘or by
| egi sl ation by the concerned

4 (1977) 4 SCC 608: AIR 1978 SC 68: (1978)
2 SCR 1

5 AR 1977 Mad 192: (1977) 1 M.J 182
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States. In those cases, the federating wunits

gave certain powers to the federal Governnent
and retained sone. To apply the neaning to
the word 'federation’ or 'autononmy’ wused in
the context of the Anerican Constitution, to
our Constitution will be totally mnisleading."
After tracing the history of the governance of the country
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under the British rule till the framng of our Constitution
the Court proceeded to add is follows :
"The feature of the Indian Constitution is the
establishment of a Government for governing
t he entire country. In doing so, t he
Constitution prescribes the powers of the
Central Government and the powers of the State
Governnments and the rel ati ons between the two.
In a sense, if the word ’'federation’ can be
used at all, it is a federation of various
St ates which were designated under t he
Constitution for the purpose of efficient
adm ni stration and governance of the country.
The powers of the Centre and States are
demarcated wunder the Constitution. It is
futile to -suggest that the St ates are
i ndependent, sovereign or autononous wunits
which had joined the federation under certain
condi ti ons. No ~such State ever existed or
acceded to the Union."
23. Under our Constitutionthe state-as such has no inherent
sover ei gn power or autononmous power which cannot be
encroached upon by the Centre. The very fact that under our
Constitution, Article 3, Parliament may by law form a new
State by separation of territory from any State or by
uniting two or nore States or parts of States or by wuniting
any territory to a part of any State, etc., mlitates
agai nst the view that the States are sovereign or autononous
bodi es having definite independent rights of governance. In
fact, as pointed out earlier in-certain circunstances the
Central CGovernnent can issue directions to States and in
enmergency conditions assune far reaching powers affecting
the States as well, and the fact that the President has
powers to take over the administration of States denolishes
the theory of an independent or-autononous exi stence of a
St ate. It must also be realised that unli ke the
Constitution of the United States of Anerica which
recogni ses dual citizenship [Section 1(1), 14th Anmendnent],
the Constitution of India, Article 5, does not recognise the

concept of dual citizenship. Under the Ameri can
Constitution all persons born or naturalised in the United
States, and subject to the jurisdiction thereof, are

citizens of the United States and of the State wherein they
resi de whereas under Article 5 of the Indian Constitution at
its commencenent, every person domiciled inthe territory of
India and (a) who was born in the territory of India; or (b)
ei t her of whose parents was born in the territory of India;
or (c) who has been ordinarily resident in the territory of
India for not less than five years imediately preceding
such comencenent shall be a citizen of India. Article 9
makes it clear that if any person voluntarily acquires the
citizenship of any foreign country, he will cease to  be a
citizen of India. These provisions clearly negative the
concept of dual citizenship, a concept expressly recognised
under the Anmerican Constitution. The concept of citizenship
assunes sone inportance in a federation because in a country
75

whi ch recogni ses dual citizenship, the individual would owe
al l egiance both to the Federal Governnent as well as the
State CGovernment but a country recognising a single
citizenship does not face conplications arising from dua
citizenship and by necessary inplication negatives the
concept of State sovereignty.

24. Thus the significant absence of the expressions |I|ike
"federal’ or 'federation’ in the constitutional vocabul ary,
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Parlianment’s powers wunder Articles 2 and 3 elaborated
earlier, the extraordinary powers conferred to neet
enmergency situations, the residuary powers conferred by
Article 248 read with Entry 97 in List 1 of the MIth
Schedul e on the Union, the power to amend the Constitution,
the power to issue directions to States, the concept of a
single citizenship, the set-up of an integrated judiciary,
etc., etc., have led constitutional experts to doubt the
appropriateness of the appellation 'federal’ to the Indian
Constitution. Said Prof. K C. Weare in his work

Federal Governmnent:

"What nmkes one doubt that the Constitution
of India is strictly and fully f eder al
however, are the powers of intervention in the
affairs of t he St ates gi ven by t he
Constitution to the Central Government and
Par | irament .

Thus in the United States, the sovereign States enjoy their
own separ at e exi'stence whi ch cannot be i mpai red;
i ndestructible States having constituted an indestructible
Uni on. In India, on the contrary, Parlianent can by |aw
forma new State, alter the size of an existing State, alter
the name of an existing State, etc., and even curtail the
power, both executive -and |egislative, . by anending the
Constitution. That is why the Constitution of India is
differently described, nore appropriately as 'quasi-federal
because it is a mxture of the federal and unitary el enents,
| eaning- nmore towards the latter but then what is there in a
nane, what is inmportant to bear in mnd is the thrust and
implications of the various provisions of the Constitution
bearing on the controversy in regard to scope and anbit of
the Presidential power under Article 356 and rel ated
provi si ons.

Secul ari sm under the Constitution

25. India can rightly be described as the world s nost
het er ogeneous soci ety. It is a country wth a rich
herit age. Several races have (converged in this sub-
continent. They brought wth them their own ‘cultures,

| anguages, religions and custons. These diversities threw
up their own problenms but the early | eadership showed w sdom
and sagacity in tackling them by preachi ng the philosophy of
acconmmodation and tolerance. This is the nessage which
saints and sufis spread in olden days and which Mahatma
Gandhi and other |eaders of nodem tines advocated to
maintain national unity and integrity. The British _policy
of divide and rule, aggravated by separate el ectorates based
on religion, had added a new di mension of mxing religion
with politics which had to be countered and which could be
countered only if the people realised the need for nationa
unity and integrity. It was with the weapons of secularism
and non-vi ol ence that Mhatm Gandhi fought the
76
battl e for independence against the m ghty colonial rulers.
As early as 1908, Gandhiji wote in Hind Swaraj:

"I ndi a cannot cease to be one nation, because

people belonging to different religions live

in it. ... Inno part of the world are one

nationality and one religion synonynous terms;

nor has it ever been so in India."
Gandhiji was ably assisted by | eaders |ike Pandit Jawaharl a
Nehru, Maul ana Abul Kal am Azad and others in the task of
fighting a peaceful battle for securing independence by
uniting the people of India agai nst separatist forces. In
1945 Pandit Nehru wote :

"I am convinced that the future governnent of
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free India nust be secular in the sense that
government will not associate itself directly
with any religious faith but will give freedom

to all religious functions." And this was
foll owed up by Gandhiji when in 1946 he wote
in Harijan "1 swear by my religion. I will
die for it. But it is ny personal affair

The State has nothing to do wth it. The
State will look after your secular welfare,
heal t h, conmuni cation, foreign rel ati ons,

currency and so on, but not ny religion. That
is everybody’ s personal concern.”

26. The gr eat st at esman- phi | osopher Dr
Radhakri shnan sai d

"When India is said to be a secular State, it
does not nean that we reject reality of an
unseen spirit or the relevance of religion to
life or that we exalt irreligion. It does not
nmean that secularismitself becones a positive
religion or that the State assunmes divine
prerogatives. Though faith in the Suprene is
the basic principle of the Indian tradition

the Indian State will not identify itself with
or be controlled by any particular religion.
W holdthat no one religion should be given
preferential status, or ~unique distinction

that. no one religion  should be accor ded
speci al privileges in national life or
i nternational relations for that would be a
viol ation of the basic principles of denocracy
and contrary to the best interests of religion

and CGover nrent . This view of religi ous
impartiality, of conpr ehensi on and
forbearance, has a prophetic role to play
within the national and international life.

No group of citizens shall arrogate to itself
rights and privileges which it denies to
ot hers. No person should suffer any form of
disability or discrimnation because of his
religion but all alike should be free to share
to the fullest degree in the common life.
This is the basic principleinvolved in-the
separation of Church and State."
(enphasi s suppli ed)
(Recovery of Faith, New York, Harper Brothers
1955, p. 202)
27. lmediately after we attained i ndependence, t he
Constituent Assenbly, aware of the danger of = comunalism
passed the follow ng resolution on April 3, 1948
"Whereas it is essential for the proper
functi oning of denocracy and grow h of
national unity and solidarity that communalism
should be elimnated fromindian Ilife, this
Assenmbly is of the opinion that no conmunal
Organi sation which by its constitution or by
exerci se of
77
di scretionary power vested in any of its
officers and organs admits to, or excludes
from its menbership persons on grounds of
religion, race and caste, or any of them

shoul d be permtted to engage in any
activities other than those essential for the
bona fide religious, cultural, social and

educational needs of the conmunity, and that
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all steps, legislative and admnistrative,
necessary to prevent such activities should be
t aken. "

28. Since it was felt that separate electorates for

mnorities were responsible for comrunal and separati st
tendencies, the Advisory Commttee resolved that the system
of reservation for mnorities. excluding SC ST, should be
done away wth. Pursuant to the goal of secularism the
Constituent Assenbly adopted clauses 13, 14 and 15 roughly
corresponding to the present Articles 25, 26 and 27. During
the debates Prine Mnister Jawaharlal Nehru declared that
secularism was an ideal to be achi eved and t hat
establishment of a Secular State was an act of faith, an act
of faith above all for the ngjority comunity because they
will have to show that they can behave towards others in a
enerous, fair and just way. Wen objection was sought to be
voiced from certain quarters; Pandit Laxm kantha Mtra
expl ai ned :

" By Secular State, as | understand, it is

neant that the State is not going to make any

di scrimnation whatsoever on the ground of

religion or ~comunity against any person
professing any particular form of religious
faith. This neans in essence t hat no
particular religion in the State will receive

any State patronage whatsoever. The State is
not going to establish, patronize or endow any
particular religion to the exclusion of or in
preference to others and that no citizen in

the State will have any preferential treatnent
or wll —be discrimnated against sinply on
tile ground that he professed a particular
form of religion. Inother words, in the
affairs of the State the preferring 'of any
particular religion w1l not be taken into
consideration at all. This | consider to be

the essence of a Secular State. At the sane
time we nmust be very careful to see’ that in
this Iland of ours we do not deny to anybody
the right not only to profess or practice but
al so propagate any particular religion."
This in brief was the notion of secularism and denocracy
during the pre-independence era and i mediately before we
gave unto ourselves the Constitution. W nay now very
briefly notice the provisions in the Constitution.
29. Notwi thstanding the fact that the words "Socialist’ and
"Secul ar’ were added in the Preanble of the Constitution in
1976 by the 42nd Amendnent, the concept of Secul ari sm was
very nmuch enbedded in our constitutional phil osophy. The
term 'Secular’ has advisedly not been defined presunably
because it is a very elastic termnot capable of a  precise
definition and perhaps best left undefined. By = this
amendment what was inplicit was nmade explicit. The Preanble
itself spoke of liberty of thought, expression, belief,
faith and worship. Wiile granting this liberty the Preanble
prom sed equality of status and opportunity. It also spoke
of
78
promoting fraternity, thereby assuring the dignity of the
i ndi vidual and the unity and integrity of the nation. Wile
granting to its citizens liberty of belief, faith and
wor ship, the Constitution abhorred discrimnation on grounds
of religion, etc., but permtted special treatnent for
Schedul ed Castes and Tribes, vide Articles 15 and 16.
Article 25 next provided, subject to public order, norality
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and health, that all persons shall be entitled to freedom of
consci ence and the right to profess, practice and propagate
religion. Article 26 grants to every religious denom nation
or any section thereof, the right to establish and nmmintain
institutions for religious purposes and to nanage its own
affairs in matters of religion. These two articles clearly
confer aright to freedomof religion. Article 27 provides
that no person shall be conmpelled to pay any taxes, the
proceeds whereof are specifically appropriated in paynment of
expenses for the pronotion or maintenance of any particular
religion or religious denomnation. This is an inportant
article which prohibits the exercise of State’s taxation
power if tile proceeds thereof are intended to be
appropriated in paynent of expenses for the pronotion and
mai nt enance of any  particular religion or religious
denomi nati on. That ~ neans that State’'s revenue cannot be
utilised for the pronotion and maintenance of any religion
or religious group. Article 28 relates to attendance at
religious instructions or religious worship in certain

educational -~ institutions. Then come Articles 29 and 30
which refer tothe cultural and educational rights. Article
29 inter alia provides that no citizen wll be denied

admi ssion to an educational institution maintained wholly or
partly from State funds on grounds only of religion, etc.
Article 30 permts/all mnorities, whether based on religion
or | anguage, to establish and admnister educati ona

institutions of their choice and further prohibits the State
fromdi scrininating agai nst such institutions in the matter
of granting and. These fundamental rights 'enshrined in
Articles 15, 16, and 25 to 30 leave no manner of doubt that
they formpart of the basic structure of the Constitution

Besi des, by the 42nd Amendnent, Part I'V-A " entitled
" Fundanmental Duties’ was introduced which inter alia casts a
duty on every citizen to cherish and follow the noble ideals
whi ch inspired our national struggle for freedom to uphold
and protect the sovereignty, unity-and integrity of India,
to pronote harnony and the spirit of comron brotherhood
amongst all the people of India transcending religious,
l'inguistic and regional or sectional diversities, and to
value and preserve the rich heritage of —our conposite
culture. These provisions which | have recalled briefly
clearly bring out the dual concept of —secularism  and
denocracy, the principles of acconmpdati on and tol erance as

advocated by Gandhiji and other national |eaders. | am
therefore, in agreenent wth the views expressed by ny
| earned coll eagues Sawant, Ramaswany and Reddy, JJ., that
secularism is a basic feature of our Constitution. They

have el aborately dealt with this aspect of the matter and |
can do no better than express ny concurrence but | have said
these few words nerely to conpl enent their views by pointing
out how this concept was understood i medi ately before

79

the Constitution and till the 42nd Anendnent. By the 42nd

Amendnent what was inplicit was nmade explicit. 30. After
the dem se of Gandhiji national |eaders |ike Pandi t
Nehru, Maul ana Azad, Dr Anmbedkar and others tried their best
to see that the secular character of t he nati on, as
bequeat hed by Gandhiji, was not jeopardised. Dr Anbedkar,
Chai r man of the Drafting Committee, awar e of t he

undercurrents cauti oned that India was not yet a
consolidated and integrated nation but had to becone one.
This anxiety was also reflected in his speeches in the
Constituent Assenbly. He was, therefore, careful while
drafting the Constitution to ensure that adequate safeguards
were provided in the Constitution to protect the secular
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character of the country and to keep divisive forces in

check so that the interests of religious, linguistic and
ethnic groups were not prejudiced. He carefully weaved
Gandhiji's concept of secularismand denocracy into the

constitutional fabric. This becones evident froma cursory
ook at the provisions of the Constitution referred to
earlier.

Judi cial Review and Justiciability

Constitution, the possibility of different political parties
ruling at the Centre and in one or nmore States cannot be
ruled out. The Constitution clearly permts it. Therefore,
the mere defeat of the ruling party at the Centre cannot by
itself, wthout anything nore, entitle the newy elected
party which comes to power at the Centre to advise the
President to dissolve the Assenblies of those States where
the party in power is other than the one in power at the
Centre. Merely because a different political party is
elected to power at the Centre, even if wth a thunping
majority, is no ground to hold that "a situation has arisen
in which the Governnment of the State cannot be carried on in
accordance with the provisions of thi's Constitution’, which
is the requirenent for the exercise of power under Article
356(1) of the Constitution. To exercise power under the
said provision and to dissolve the State Assenblies solely
on the ground of a/'newpolitical party having come to power
at the Centre with a sweeping majority would, to say the
| east, betray intolerance on the part of the Centra
CGovernment clearly '‘basing the exercise of  power under
Article 356(1) on considerations extraneous to the said
provi sion and, therefore, legally mala fide. It is a matter
of common know edge t hat people vote for different politica
parties at the Centre and in the States and, therefore, if a
political party with an ideology different fromthe ideol ogy
of the political party in power in-any State comes to ' power
in the Centre, the Central Covernment woul d not be justified
in exercising power under Article 356(i) unless it is shown
that the ideology of the political party in power in the
State is inconsistent with the constitutional phil osophy
and, therefore, it is not possible for that party to run the
affairs of the State in accordance with the —provisions of
the Constitution. 1t is axiomatic that no State Governnent
can function on a programre which is destructive of the
constitutional philosophy as such functioning can never be
in accordance with the provisions of the Constitution. But
where a State
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CGovernment is functioning in accordance with the provisions
of the Constitution and its ideology is consistent with the
constitutional philosophy, the Central Government. would not
be justified in resorting to Article 356(1) to get ~rid of
the State Governnent 'solely’ on the ground that a'different
political party has come to power at the Centre wth a
| andslide victory. Such exercise of power would be clearly
mal a fide. The decision of this Court in State of Rajasthan
v. Union of’ India3 to the extent it is inconsistent wth
the above discussion, does not, in nmy hunble view, lay down
the law correctly.

32. Since it was not disputed before us by the |earned
Attorney GCeneral as well as M Parasaran, the |[earned
counsel for the Union of India, that a Proclamation issued
by the President on the advice of his Council of Mnisters
headed by the Prinme Mnister, is anenable to judicia
review, the controversy narrows down to the determ nation of
the scope and anbit of judicial reviewi.e. in other words,
to the area of justiciability. The debate at the Bar was
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limted to this area; the | earned Attorney General as well
as M Parasaran contending for the viewthat the law laid
down in the Rajasthan case3 in this behalf was correct and
did not require reconsideration while the counsel for the
State CGovernments concerned which were superseded by
exerci se of power under Article 356(1) contending that the
sai d deci sion required reconsideration

33. Before | deal with the said issue | nay dispose of the
guestion whether the provision of Article 74(2) of the
Constitution permits wthhol ding of the reasons and materia
form ng the basis for the mnisterial advice tendered to the
President. Article 74(1) ordains that the President ,shall’
act in accordance with the advice tendered by the Council of
M ni sters. The proviso, however, entities him to require
the Council of Mnisters to reconsider its advice if he has
any doubts or reservation but once the Council of Mnisters
has reconsidered ‘the ~advice, he is obliged to act in
accordance therewith. ~ Article 74(2) then provides that "the
guesti on whether any, and if so what, advice was tendered to
the President shall not be-inquired into in any Court".
What this clause bars frombeing inquired into is "whether
any, and if so what, advice was tendered" and nothi ng beyond

t hat . Thi s question-has been el aborately discussed by ny
| ear ned col | eagues who have examined in detail its pros and
cons in their judgnments and, therefore, | do not consider it
necessary to traverse the same path. It would suffice to

say that since reasons would form part of the advice, the
Court would be precluded fromcalling for their disclosure
but | agree that Article 74(2) is no bar to the production
of all the material on which'the mnisterial advice was
based. O course the privilege avail abl e under the Evi dence
Act, Sections 123 and 124, would stand on a different
footing and can be clained dehors Article 74(2) of the
Constitution. To the extent the decision in Rajasthan case3
conflicts with this view, | respectfully disagree.

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
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34. That takes ne to the question of the scope and extent of
judicial reviewi.e. the area of justiciability insofar as
the subjective satisfaction of the President under ~Article

356(1) of the Constitution is concerned. Part XVIlI, which
deals w th energency provisions provides for exercise of
emergency powers under different situations. Article 352

provides that "if the President is satisfied" that a grave
enmergency exists threatening the security of India or any
part thereof, whether by war or external aggression or arned
rebellion, the President may nake a declaration to that
ef f ect specifying the area of its operation in the
Procl amati on. Not wi t hst andi ng the use of the language "if
the President is satisfied" which suggests that the decision
woul d depend on the subjective satisfaction of t he
President, counsel agreed that such a decision cannot be
made the subject-matter of judicial scrutiny for the obvious
reason that the existence or otherwi se of a grave energency
does not fall within the purview of judicial scrutiny since
the Courts are ill-equipped to undertake such a delicate
function. So also under Article 360 the exercise of
emergency power is dependent on the satisfaction of the
President that a situation has arisen whereby the financia
stability or «credit of |India or any part thereof is
threatened. The decision to issue a Proclamation containing
such a declaration is also based on the subj ecti ve
satisfaction of the President, i.e., Council of Mnisters,
but the court would hardly be in a position to X-ray such a
subj ective satisfaction for want of expertise in regard to
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fiscal matters. These provisions, therefore, shed Ilight on
the extent of judicial review

35. The nmarginal note of Article 356 indicates that the
power conferred by that provision is exercisable "in case of

failure of constitutional machinery in the States". VWi | e
the text of the said article does not use the sane
phraseol ogy, it enpowers the President, on his bei ng
satisfied that, "a situation has arisen” in which the
Government of the State 'cannot’ be carried on in accordance
with the provisions of the Constitution, i.e., on the

failure of the constitutional machinery, to take action in
the manner provided in sub-clauses (a), (b) and (c) and (sic
of) clause (1) thereof. 'This action he nust take on receipt
of a report fromthe Governor of the State concerned or
,otherwise', if he is satisfied therefromabout the failure
of the constitutional machinery. Article 356(i) confers
extraordinary powers on the ~President, which he must
exerci se sparingly and with great circunspection, only if he
is satisfied fromthe Govern's report or otherwise that a
situation has arisen in which the Government of the State
cannot be carried out in accordance w th the provisions of
the Constitution. The expression 'otherwise’ is of very
wi de inport and cannot be restricted to material capable of
being tested on principles relevant to admssibility of
evidence in courts of law It would be difficult to
predi cate the nature of material which nay be placed before
the President or which he may have cone across before taking
action wunder Article 356(1). Besides, since the President
is not expected to record his reasons for his subjective
satisfaction, it would be equally difficult for the Court to
enter "the political thicket’ to ascertai n what weighed with
the President for the exercise of power under ‘the said
provision. The test laid

82

down by this Court in Barium Chenicals Ltd. v. Conpany Law
Board6 and subsequent decisions for adjudging the validity
of adm nistrative action can have no application for testing
the satisfaction of the President under Article 356 It
nmust be renmenbered that the power conferred by Article 356
is of an extraordinary nature to be exercised in grave
emergenci es and, therefore, the exercise of such power
cannot be equated to the power exercised in —admnistrative
law field and cannot, therefore, be tested by the sane
yardstick. Several inponderables would enter consideration
and govern the ultimte decision, which wuuld be based, not
only on events that have preceded the decision, but would
al so depend on |ikely consequences to follow and, therefore,
it would be wholly incorrect to view the exercise of. the
President’s satisfaction on a par wth the satisfaction
recor ded by executive officers in the exerci se of
administrative control. The opi ni on which the “President
woul d formon the basis of the Govern’s report or otherw se
woul d be based on his political judgment and it is difficult
to evolve judicially nmanageabl e nornms for scrutinising . such
political decisions. |It, therefore, seens to ne that by the
very nature of things which would govern the deci sion-naking
under Article 356, it is difficult to hold that the decision
of the President is justiciable. To do so would be entering
the political thicket and questioning the political w sdom
which the courts of |law nust avoid. The tenptation to delve
into the President’s satisfaction may be great but the
courts would be well advised to resist the tenptation for
want of judicially nmanageabl e standards. Therefore, in ny
Vi ew, t he court cannot interdict the use of t he
constitutional power conferred on the President under
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Article 356 wunless the same is shown to be nala fide.
Before exercise of the court’'s jurisdiction sufficient
caution nmust be adm nistered and unless a strong and cogent

prima facie case is nade out, the President i. e. the
Executive nust not be called upon to answer the charge. In
this connection | agree with the observation of Ramaswany,
J. | amalso in agreenent with Vernma, J. when he says that

no quia tinmet action would be pernissible in such cases in
view of the limted scope of judicial reviewin such cases.
I am therefore, in respectful agreenent wth the view
expressed in the Rajasthan case3 as regards the extent of
review available in relation to a Procl amation i ssued under
Article 356 of the Constitution. |In other words it can be
challenged on the limted ground that the action is nala
fide or ultra vires Article 356 itself.

36. Applying the above test | amin agreement with the view
that the Procl amations issued and consequential action taken
agai nst- the States of Madhya ' Pradesh, Hi machal Pradesh,
Raj ast han’ and Karnataka are not justiciable while the
Procl amation issued in connectionwth Meghalaya nmay be
vul nerable but it is not necessary to issue any order or

direction in that behalf asthe issue is no nbre live in
vi ew of the subsequent developments that have taken place in
that State after fresh elections. | am therefore, in

6 1966 Supp SCR 311: AI'R 1967 SC 295: (1966) 36 Conp Cas 639
3 (1977) 3 SCC 592: AlR 1977 SC 1361: (1978) 1 SCR 1
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respectful agreement with the final order proposed by Verna
J. and Ramaswany, J. | may alsoadd that | agree wth the
view expressed by all the threelearned colleagues on the
concept of secul arism

37. This also indicates the areas  of _agreenent and
di sagreenents with the views expressed by Sawant and ' Reddy,
JJ.

38. Before concluding, | must express ny gratitude for the
excel l ent assistance rendered by the |earned At t or ney
General and all the | earned counsel who appeared /for the
contesting parties.

VERMA, J. (for hinmself and Yogeshwar Dayal, J.)-

This separate opinion is occasioned by the fact that in our

view the area of justiciability is even narrower ~ than
that indicated in the el aborate opinions prepared by our |earned
br et hren. The purpose of this separate note is nerely to

i ndicate the area of such difference. It is unnecessary to

mention the facts and di scuss the factors which nust guide
the exercise of power under Article 356 which  have / been
el aborately discussed in the other opinions. Indication of
these factors including the concept of secularismfor proper
exercise of the power does not mean necessarily that the
exi stence of these factors is justiciable. 1In our view,
these factors nmust regulate the issuance of a Proclanation
under Article 356 to ensure proper exercise of the power but
the judicial scrutiny thereof is available only in the
l[imted area indicated hereafter, the remaining area being
amenable to scrutiny and correction only by Parlianent and
the subsequent el ectoral verdict.

40. There is no dispute that the Proclanmation issued under
Article 356 is subject to judicial review. The debate is
confined essentially to the scope of judicial review or
the area of justiciability in that sphere. 1t does appear
that the area of justiciability is narrowin view of the
nature of that power and the w de discretion which inheres
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in its exercise. This indication appears also from the
requi renent of approval of the Proclamation by Parlianent
which is a check provided in the Constitution of scrutiny by
political process of the decision taken by the Executive.
The people’s verdict in the election which follow is
intended to be the ultimte check

41. To determine the justiciable area, we prefer to recal
and keep in view that which was said in K Ashok Reddy v.
Government of India7 thus: (SCC pp. 315-16, paras 21-23)

"21. A useful passage from Craig's
Admi ni strative Law (Second Edn., p. 291) is as
under :

"The traditional position was that the courts
would control the existence and extent of
prerogative power, but not the nanner of
exerci se thereof. ... The traditional position
has however now been nodified by the decision
i n"the GCHQ case8. ' Their Lordshi ps enmphasi sed
that the review ability of discretionary power
shoul d be dependent upon the subject-natter
thereof, and not whether its

7 (1994) 2 SCC 303: JT (1994) 1 SC 401

8 Council~ (of Givil Service Unions v.
M ni ster for the Cvil Service, (1985) AC 374:
(1984) 3 Al ER 935
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prerogative power would, because of their
subj ect-matter, be lessjusticiable, with Lord

Roski I'l * conpiling the broadest list of such
forbidden territory. ...’
22. In Council of Cvil Service Unions v. Mnister for the

Cvil Service8 (GCHQ case), Lord Roskill stated thus: (AC p

418, Al ER P. 956)
, But 1 do not think-that ~right of challenge
can be unqualified: It must, | think, depend
upon the subject-matter of the prerogative
power which is exercised. Many exanples were
given during the argunent of prerogative
powers which as at present advised | do not
think could properly be nmade the subject of
judicial review Prerogative powers such _as
those relating to the maki ng of treaties, ~the
defence of the realm the prerogative of
nercy, the grant of honors, the dissolution of
Parliament and the appoi ntnent of ninisters as
well as others are not, | think, susceptible
to judicial review because their nature and
subject-matter 1is such as not to be anenable
to the judicial process. '

23. The sane indication of judicial self-restraint in/  such

matters is to be found in De Smith's Judicial Review of

Admi ni strative Action, thus: (p. 3 2)
" Judicial self-restraint was still nor e
marked in cases where attenpts were made to
i mpugn the exercise of discretionary powers. by
al | egi ng abuse of the discretion itself rather
than alleging nonexistence of the state of
affairs on which the validity of its exercise
was predicated. Quite properly, the courts
were slow to read inplied limtations into
grants to w de discretionary powers which
m ght have to be exercised on the basis of
broad consi derations of national policy.’ "

42. It is also useful to refer to Puhlhofer v. Hillingdon

London Borough Council 9 wherein Lord Brightman with whomthe
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ot her Law Lords agreed, stated thus: (Al ER p. 474)
"Where the existence or non-existence of a
fact is left to the judgnent and di scretion of
a public body and that fact involves a broad
spectrum ranging from the obvious to the
debatable to the just conceivable, it is the
duty of the court to |eave the decision of
t hat fact to the public body to whom
Parliament has entrusted the decision-naking
power save in a case where it is obvious that
the public body, consciously or unconsciously,
are acting perversely.”

In our view, this principle is equally applicable in the

present case to determine the extent to which alone a

Procl amati on i ssued under Article 356 is justiciable.

8 (1985) AC 374: (1984) 3 Al ER 935

9 (1986) AC 484: (1986) 1 All ER 467
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43. The question nowis of the test applicable to determ ne

the situation in which the power of judicial review is

capabl e of exercise or, in other words, the controversy is

justiciable. The deeming provision in Article 365 is an

indication that cases falling within its anmbit are capable

of judicial scrutiny by application of objective standards.

The facts which/ attract the legal fiction that the

constitutional nachinery has failed are specified and their

exi stence is capable of objective deternination. It is,

therefore, reasonable to hold that the cases falling under

Article 365 are justiciable.

44. The expression 'or otherwise in Article 356 indicates

the wi de range of the materials which may be taken into
account for the formati on of opinion by the Presi dent .
Oovi ousl y, t he materials could consi-st of severa

i mponderabl es including some matter which is not strictly
| egal evidence, the credibility and authenticity of which is

incapable of being tested in |aw courts. The wultimte
opinion fornmed in such cases, would be nostly a subjective
political judgnent. There are no judicially nanageable

standards for scrutinising such materials and resol vi ng such
a controversy. By its very nature such controversy cannot

be justiciable. It would appear that all such cases are,
therefore, not justiciable.

45. |t woul d appear that situations wherein the failure of
constitutional nmachinery has to be inferred subjectively
from a variety of facts and circunstances,  including sone
i mponder abl es and inferences leading to a subjective
political decision, judicial scrutiny of the sane is not
perm ssible for want of judicially nmanageable standards.
These political decisions call for judicial @ hands off

envi sagi ng correction only by a subsequent el ectora
verdict, unless corrected earlier in Parlianent.

46. In other words, only cases which pernit application of
totally objective standards for deciding whether t he
constitutional machinery has failed, are anenable to

judicial review and the renaining cases wherein there i s any
significant area of subjective satisfaction dependent on
sonme i nponderabl es or inferences are not justiciable because
there are no judicially manageabl e standards for resol ving
that controversy; and those cases are subject only to
political scrutiny and correction for whatever its value in
the existing political scenario. This appears to be the
constitutional schene.

47. The t est for adj udgi ng t he validity of an
admi nistrative action and the grounds of its invalidity
i ndicated in Barium Chem cals Ltd. v. Conmpany Law Board& and
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ot her cases of that category have no application for testing
and invalidating a Proclanmation issued under Article 356.
The test applicable has been indicated above and the grounds
of invalidity are those nentioned in State of Rajasthan v.
Uni on of I ndia3.
48. Article 74(2) is no bar to production of the materials
on which the mnisterial advice is based, for ascertaining
whether the case falls within the justiciable area and
acting on it when the controversy, is found justiciable,
6 1966 Supp SCR 311: AIR 1967 SC 295: (1966) 36 Conp Cas
639
3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
86
but that is subject to the claimof privilege under Section
123 of the Evidence Act, 1872. This is considered at |ength
in the opinion of Sawant, J. W, therefore, regret our
inability to concur with the different viewon this point
taken in State of Rajasthan v. Union of |India3 even though
we agree that the decision does not require any
reconsi deration on the aspect of area of justiciability and
the grounds of invalidity indicated therein
49. |In the above view, it follows that no quia timet action
woul d be perm ssiblein such cases in viewof the limted
scope of judicial review, and electoral verdict being the
ultimate check, courts-can grant substantive relief only if
the issue remains live in cases which are justiciable. In
Kihoto Hollohan v. ZachillhulO it was stated thus: (SCC p.
711, para 110)
"In view of the limted scope of judicia
review that is available on account of the
finality clause-in paragraph 6 and also having

regard to the constitutional _intendnment and
the status of the repository of t he
adj udi catory power i.e. Speaker/ Chai r man

judicial reviewcannot be available at a stage
prior to the wmaking of a decision by the
Speaker/ Chairman (and a quia tinet action

woul d not be per m ssi bl e. Nor woul d
i nterference be perm ssi bl e at an
interlocutory stage of the proceedings."
50. It is also clear that nere parlianentary approval does
not have the effect of excluding judicial —review to - the
extent permssible. In Sarojini Ramaswam v. Union of
Indiall it has been stated thus: (SCC pp. 560-61)
"72. We may, however, add  that t he

i ntervention of the parlianentary part of the
process, in case a finding of guilty is nuade,
which according to Shri Sibal would totally
exclude judicial review thereafter is a
m sapprehension since limted judicial” review
even in that area is not in doubt after the
decision of this Court in Keshav Singhl2.

73. At this stage, a reference to the nature
and scope of judicial review as understood in
simlar situations is hel pful . In
Admi nistrative Law (Sixth Edition) by HWR
Wade, in t he chapt er "Constitutiona

Foundati ons of the Powers of the Courts’ under
the heading ' The Sovereignty of Parlianment’,
the effect of Parliament’s intervention is
stated thus: (at p. 29)

" There are nmany cases wher e sone
adnmi ni strative order or regulation is required
by statute to be approved by resolutions of
the Houses. But this procedure in no way
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protects the order or regulation from being
condemmed by the court, under the doctrine of
ultra vires, if it is not strictly in
accordance with the Act. Whet her t he
challenge is made before or after the Houses
have given their approval is immuaterial.’

3 (1977) 3 SCC 592 : AIR 1977 SC 1361: (1978)
1 SCR 1

10 1992 Supp (2) SCC 651

11 (1992) 4 SCC 506

12 speci al Reference No.of 1964, (1965)
SCR 413 : AIR 1965 SC 745
87

Later at p. 41 1, Wade has said that 'in accordance wth
constitutional principle, parlianentary approval does not
af fect the normal operation of judicial review. At p. 870
while discussing "Judicial Review, Wade indicates the
posi tion thus:
"As these cases show, judicial reviewis in no
way inhibited by the fact that rules or
regul ati ons ~have been | aid before Parlianent
and approved, despite the ruling of the House
of Lords that the test of unreasonabl eness
should not~ then operate in its normal way.
The Court of Appeal has enphasised that in the
case of subordinate |egislation such as an
Order in Council approved in-draft by both
Houses, "the courts would wi thout doubt be
conpetent to consider whether or not the order
was properly made in the sense of being intra
vires".’
74. The clear indication, therefore, is that
nere parlianmentary approval of an action or
even a report by an outside authority when
wi t hout such approval, the action or report is
ineffective by itself, does not have the
effect of excluding judicial review on the
perm ssi bl e grounds. "
51. Applying this principle, only the Meghal aya case is
justiciable and that Proclanmation was-invalid while those
relating to Madhya Pradesh, H nmachal Pradesh, Rajasthan and

Kar nat aka are not justiciable. There —is rightly no
challenge to the Proclamation relating to Utar Pradesh.
However, in view of the subsequent elections held in

Meghal aya, that is no longer a live issue ~and, ~ therefore,
there is no occasion to grant any substantial relief even in
that case

52. It 1is to this extent our viewdiffers onthe question
of justiciability. On this view, it is unnecessary for us
to express any opinion on the renmaining matters, According
to us, except to the extent indicated, the decisionin State
of Rajasthan v. Union of India3 does not require
reconsi deration.

SAWANT, J. (on behalf of Kuldip Singh, J. and hinself)-

Article 356 has a vital bearing on the denocratic
parliamentary form of CGovernment and the autonony of the
States under the federal constitution that we have adopted.
The interpretation of the article has, therefore, once again
engaged the attention of this Court in the background of the
renmoval of the Governnents and the dissolution of the
Legi slative Assenmblies in six States with which we are
concerned here, on different occasions and in different

1
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situations by the exercise of power under the article. The
crucial question that falls for consideration in all these
matters is whether the President has unfettered powers to
i ssue Proclamation under Article 356(1) of the Constitution
The answer to this question depends upon the answers to the
following questions: (a) Is the Proclamation anenable to
judicial review? (b) |If yes, what is the scope of the
judicial reviewin this respect? and (c) Wat is the neaning
of the expression "a situation has arisen in which the

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
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Government of the State cannot be carried on in accordance
with the provisions of this Constitution" used in Article
356(1) 7

54. Article 356 reads as foll ows:
" 356. Provisions in case of failure of
constitutional machinery in States.- (1) |If

the President, on receipt of report from the
Governor of a State or otherwise, is satisfied
that a situation has arisen in which the
Government _of the State cannot be carried on
in accordance with the provisions of this
Consti tution, t he Presi dent may by
Procl amat i on-
(a) assune to hinmself all or any of the
functions of the Governnent of the State and
all 'or any of the powers vested in or
exerci sable by the CGovernor or anybody or
aut hori ty in the State other t han t he
Legi sl ature of the State;
(b) declare t hat the powers of the
Legi sl ature of the State shall be exercisable
by or under the authority of Parlianent;
(c) make such incidental and consequentia
provi sions as appear to the President to be
necessary or desirable for giving effect to
the objects of the Proclamation, including
provi sions for suspending in whole or in part
the operation of any provisions of this
Constitution relating to-anybody or authority
inthe State :
Provided that nothing in this clause shall —authorise the
President to assune to hinself any of the powers vested in
or exercisable by a H gh Court, or to suspend in whole or in
part the operation of any provision of this Constitution
relating to High Courts.
(2) Any such Proclamtion may be revoked or varied by a
subsequent Procl amati on.
(3) Every Proclamation issued under this article shall be
| ai d before each House of Parlianent and shall, except where
it is a Proclanation revoking a previous Proclamation, cease
to operate at the expiration of two nonths unless before the
expiration of that period it has been appr oved by
resol uti ons of both Houses of Parlianent
Provided that iif any such Proclamation (not being a
Procl amati on revoking a previous Proclanation) is issued at
a time when the House of the People is dissolved or the
di ssolution of the House of the People takes place during
the period of two nonths referred to in this clause, and if
a resolution approving the Procl amati on has been passed by
the Council of States, but no resolution with respect to
such Procl amati on has been passed by the House of the People
before the expiration of that period, the Procl amation shal
cease to operate at the expiration of thirty days from the
date on which the House of the People first sits after its
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reconstitution unless before the expiration of the said
peri od of thirty days a resol ution approvi ng t he
Procl amation has been also passed by the House of the

Peopl e.
89
(4) A Proclamation so approved shall, unless revoked, cease

to operate on the expiration of a period of six nmonths from
the date of issue of the Proclanation

Provided that if and so often as a resolution approving the
continuance in force of such a Proclamation is passed by
both Houses of Parlianment, the Proclamation shall, unless
revoked, <continue in force for a further period of six
months from the date on which under this clause it would
ot herwi se have ceased to operate, but no such Proclanmation
shall in any case remain in force for nore than three years

Provided further that if the dissolution of the House of the
Peopl e takes pl ace during any such period of six nonths and
a resolution approving the continuance in force of such
Procl amat'ion has been passed by the Council of States, but
no resolutionwith respect to the continuance in force of
such Procl amati on has been passed by the House of the People

during the said period, the Proclamation shall cease to
operate at the expiration of thirty days fromthe date on
which the House /'of “‘the People first 'sits after its

reconstitution wunless before the expiration of the said
period of thirty days a resolution approving the continuance
in force of the Proclamation has been al so passed by the
House of the People

Provided also that in the case of the Proclamation issued
under clause (1) on the 11th day of May 1987 w th respect to
the State of Punjab, the reference in the first proviso to
this clause to ’'three years’' shall be construed as a
reference to 'five years’

(5) Notwi thstanding anything contained in clause (4), a
resolution with respect to the continuance in force of a
Procl amat i on approved under clause (3) for any period beyond
the expiration of one year fromthe date of issue’ of such

Proclamation shall not be passed by either ~ House of
Par | i ament unl ess-
(a) a Procl amation of Emergency is i'n
operation, in the whole of India or, as the

case mmy be, in the whole or any part of the
State, at the tinme of the passing of such
resol ution, and
(b) the Election Conmission certifies that
the continuance in force of the Proclamation
approved under clause (3) during (the period
specified in such resolution is necessary on
account of difficulties in holding genera
elections to the Legislative Assenbly of the
St at e concerned
Provided that nothing in this clause ‘shal
apply to the Procl amation i ssued under cl ause
(1) on the 11th day of May 1987 with respect
to the State of Punjab."
55. Before we analyse the provisions of Article 356, it 1is
necessary to bear in mind the context in which the article
finds place in the Constitution. The article belongs to the
famly of Articles 352 to 360 which have been incorporated

in Part XVIIl dealing with "Energency Provisions" as the
title of the said part specifically declares. Among the
preceding articles, Article

90

352 deals with Procl amation of emergency. It states that if
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the President is satisfied that a grave energency exists
whereby the security of India or of any part of the
territory thereof is threatened whether by war or externa
aggression or armed rebellion, he may by Procl amati on nake a
declaration to that effect in respect of the whole of India
or of such part of the territory thereof as may be specified
in the Proclamation. Explanation to clause (1) of the said
article states that Proclamation of energency declaring that
the security of India or any part of the territory thereof
is threatened by war or by external aggression or by arned
rebellion, my be made before the actual occurrence of war
or of any such aggression or rebellion if the President is
satisfied that there is imm nent danger thereof. C ause (4)
of the said article requires that every Proclanation issued
under the said article shall be laid before each House of
Parliament and shall cease to operate at the expiration of
one month, unless before the expiration of that period it
has been approved by resolutions of both Houses of

Parlianment. It is not necessary for our purpose to refer to
ot her provisions of the saidarticle. Article 353 refers to
the effect of the Proclanation of emergency. It states that

while the Proclamation of ~emergency is in operation
executive power of the Union shall extend to the giving of
the directions to any State as to the manner In which the
executive power thereof is to be exercised. It further
states that during the energency the power of Parlianment to
nmake | aws with respect to any matter, shall include power to
make laws conferring powers and inposing duties or
authorising the conferring of powers and the imposition of
duties wupon the Union or officers and authorities of the
Union as respects that matter even if it is not  enunerated
inthe Union List. Article 354 gives power to the President
to direct that Articles 268 and 269 which relate to the
distribution of revenue between the Union and the States
shall cease to operate during the -period of energency.
Article 358 gives power during the enmergency to suspend the
provisions of Article 19 to enable the State (i.e. the
Government and Parlianent of India and the Governnent and
the Legislature of each of the States and all |ocal or other
authorities wthin the territory of India -or under the
control of the Government of India) to make any law or to
take any executive action which the State would be conpetent
to nake or to take but for the provisions contained in Part
1l of the Constitution while the Proclamati on of _energency
declaring that the security of India or any part of the
territory thereof is threatened by way or by -externa
aggression, is in operation. Such power, it appears, cannot
be assunmed by the State when the security of India is
threatened by arnmed rebellion and the Proclamation of
emergency is issued for that purpose. Article 359 /gives
power to the President to declare that the right to nobve any
court for the enforcenment of rights conferred by Part 111 of
the Constitution except those conferred by Articles 20 and 2
1, shall remain suspended when a Procl amation of energency
is in operation.
56. Article 355 nmakes an inportant provision. It casts a
duty on the Union to protect States against externa
aggression and internal disturbance, and to ensure that the
Covernment of every State is carried "in accordance
91
with the provisions of the Constitution". This article
corresponds to Article 277-A of the Draft Constitution
Explaining the purpose of the said article to the
Constituent Assenbly, Dr Anbedkar stated as foll ows:

"Some people mght think that Article 277-Ais
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nerely a pious declaration, that it ought not
to be there. The Drafting Conmittee has taken
a different viewand | would therefore like to
explain why it is that the Drafting Conmittee
feels that Article 277-A ought to be there.
think it 1is agreed that our Constitution
notw t hst andi ng the many provi sions which are
contained in it whereby the Centre has been
gi ven powers to override the Pr ovi nces,
nonet hel ess is a Federal Constitution and when
we say that Constitution is a Feder a
Constitution, it means this, t hat the
Provinces ‘are as sovereign in their field
which is left to themby the Constitution as
the Centre is.in the field which is assigned
toit. ~In other words, barring the provisions
which permt the Centre to override any
| egi sl ati on that = may be passed by the

Provi nces, the ~Provinces have a pl enary
authority to make any | aw for the peace, order
and good governnment of that Province. Now,

when once the Constitution nakes the provinces
sovereign and gives themplenary powers to
make -any 1aw for the peace, order and good
government of the province, really speaking,
the intervention of the Centre or any other
aut hority nmust be deenmed to be barred, because
that = would be an invasion of ‘the sovereign
aut hori ty of the province. That is a
fundanental proposition which, | “think, we
nmust accept by reason of the fact that we have
a Federal Constitution. That being so, if the
Centre is tointerfere’in the administration
of provincial affairs, _.as we propose to
aut horise the Centre by virtue of Articles 278

and 278-A, it nust-be by and under @ some
obligation which the Constitution inposes upon
the Centre. The " invasion nust not be an

i nvasi on which is wanton, arbitrary and
unaut horised by law  Therefore, in order to
make it quite clear that Articles 278 and 278-
A are not to be deened as a wanton invasion by
the Centre upon the authority of the province,
we propose to introduce Article 277-A As
Menbers will see, Article 277-A says that it
shall be the duty of the Union to  protect

every unit, and also to mai_nt ai n t he
Consti tution. So far as such obligation is
concerned, it will be found that it is not our
Constitution alone which is going to create
this duty and this obligation. Simlar
cl auses appear in the American Constitution.
They al so occur in t he Austral i an
Consti tution, where the constitution, in

express terns, provides that it shall be the
duty of the Central Government to protect the
units or the States from external aggression
or internal comotion. Al that we propose to
do is to add one nore clause to the principle
enunciated in the Anerican and Australian
Constitutions, nanmely, that it shall also be
t he duty of the Union to nmmintain t he
Constitution in the provinces as enacted by
this law. There is nothing newin this and as
| said, in viewof the fact that we are
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endowi ng the provinces with plenary powers and
nmaki ng them sovereign within their own field,
it is necessary to provide that if any
i nvasi on of the provincia

92
field is done by the Centre it is in virtue of
this obligation. It will be an act in

fulfillment of the duty and the obligation and
it cannot be treated, so far as t he

Constitution is concerned, as a wanton,
arbitrary, unauthorised act. That is the
reason, why we have introduced Article 277A."
(Constituent. Assenbly Debates, Vol. X, p.
133)

57. Articles 278 and 278-A of the Draft Constitution
referred to above correspond to present Articles 356 and 357
of the Constitution respectively. Thus it is clear from
Article 355 that it i's not an independent source of power
for interference with the functioning of the State
CGovernment ~but s in the nature of justification for the
neasures to be adopted under Articles 356 and 357. Wat is
however, necessary to remenber in this connection is that

while Article 355 refers to three situations, viz., (i)
external aggression, (il ) internal disturbance, and (iii)
non-carrying on of the Governnment of the States, in
accordance with the provisions of the Constitution, Article
356 refers only to one situation, viz., the third one. As
against this, Article 352 which provides for Proclanation of
emergency speaks of only one situation, viz., where the
security of India or any part-of the territory thereof, is
threatened either by war or external aggression or arnmed
rebel |'i on. The expression "internal di st ur bance" is

certainly of |arger connotation than arned rebel lion" and
includes situations arising out of "armed rebellion" as
well. In other words, while a Proclamation of energency can
be nmade for internal disturbance only if it is created by
armed rebellion, neither such Proclamation can be made for
internal disturbance caused by any other situation nor a
Proclamati on can be issued under Article 356 -unless the
i nternal disturbance gives rise to a situationin which the
CGovernment of tile State cannot be carried on in -accordance
with the provisions of the Constitution. A mere interna
di sturbance short of arnmed rebellion cannot justify a
Procl amation of energency under Article 352 nor such
di sturbance can justify issuance of Proclamation under
Article 356(1), unless it disables or prevents carrying on
of the Governnent of the State in accordance with the
provisions of the Constitution. Article 360 envisages the
Procl amation of financial energency by the President when he
is satisfied that a situation has arisen whereby the
financial stability or credit of the country or of “any part
of the territory thereof is threatened. It declares that
such Proclamation shall be laid before each House of
Parliament and shall cease to operate at the expirati on  of
two nonths unless it is approved by the resolutions of both
Houses of Parlianent. W have thus energency provisions
contained in other articles in the sanme part of the
Constitution.

58. The common thread running through all these articles in
Part XVII1 relating to emergency provisions is that the said
provi sions can be invoked only when there is an energency
and the energency is of the nature described therein and not
of any other kind. The Proclamation of energency under
Articles 352, 356 and 360 is further dependent on the
satisfaction of the President with regard to the existence
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of the relevant conditions precedent. The duty cast on the
Union under Article 355 also arises in the twin conditions
stated therein.

93

59. It is in the light of these other provisions relating to
the energency that we have to construe the provisions of
Article 356. The crucial expressions in Article 356(i) are

if the President, "on the receipt of report from the
Governor of a State or otherw se" "is satisfied' that "the
situation has arisen in which the Government of the State
cannot be carried on" "in accordance with the provisions of
this Constitution". The conditions precedent to the

i ssuance of the Proclanmation, therefore, are: (a) that the
President should be satisfied either on the basis of a
report fromthe Governor of the State or otherwi se, (b) that
in fact a situation has arisen in which the Governnent of
the State cannot - be carried on in accordance wth the
provisions of the Constitution. In other words, the
President’s satisfaction has to be based on objective
material. That material may be available in the report sent
to himby the Governor or otherwi se or both fromthe report
and other sources. Further, the objective material so
avail able rmust indicate that the Governnent of the State
cannot be carried on in-accordance with the provisions of
the Constitution. Thus the existence of the objective
mat eri al showi ng that' the Governnent of the State cannot be
carried on in accordance wth the -provisions of t he
Constitution is a condition precedent before the President
issues the Proclamation. Once such material is shown to
exist, the satisfaction of the President based on the
material is not open to question. However, if thereis no
such objective naterial before the President,  or t he
material before him cannot reasonably suggest that the
Governnment of the State cannot be carried on in accordance
with the provisions of the Constitution, the Proclanation
i ssued is open to challenge.

60. It is further necessary tonote that the objective
material before the President nust indicate that t he
Governnment of the State "cannot be carried on in accordance
with the provisions of this Constitution". In other  words,
t he provisions require that the material before the
President must be sufficient to indicate that wunless a
Proclamation is issued, it is not possible to carry on the
affairs of the State as per the provisions of t he
Constitution. It is not every situation ~arising in the
State but a situation which shows that the ~constitutiona
CGovernment has become an inpossibility, which alone wll
entitle the President to issue the Proclamation. These
paraneters of the condition precedent to the issuance of the
Procl amati on indicate both the extent of and the limtations
on, the power of the judicial review of the Proclanation
issued. It is not disputed before us that the Proclamation
i ssued under Article 356(1) is open to judicial review. Al
that is contended is that the scope of the review is
limted, According to us, the |anguage of the provisions  of
the article contains sufficient guidelines on both the scope
and the limtations, of the judicial review

61. Before we exami ne the scope and the limtations of the
judicial review of the Proclamation issued under Article
356(1), it is necessary to deal with the contention raised
by Shri Parasaran appearing for the Union of India. He
contended that there is difference in the nature and scope
of the power of judicial reviewin the admnistrative |aw
and the constitutional |aw Wile in the field of
adm nistrative law, the court’s power extends to |ega




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 224

94

control of public authorities in exercise of their statutory
power and therefore not only to preventing excess and abuse
of power but also to irregular exercise of power, the scope
of judicial reviewin the constitutional |aw extends only to
preventing actions which are unconstitutional or ultra vires
the Constitution. The areas where the judicial power,
therefore can operate are linmted and pertain to the domain
where the actions of the Executive or the |legislation
enacted infringe the schenme of the division of power between
the executive, the legislature and the judiciary or the
di stribution of powers between the States and the Centre.

Where, there is a Bill of Rights as under our Constitution
the areas also cover the infringenents of the Fundanenta
Ri ght s. The judicial power has no scope in constitutiona
law beyond examining the said infringenents. He also

contended that |ikew se, the doctrine of proportionality or
unr easonabl eness” has no play in constitutional |law and the
executive action _and |egislation cannot be examned and
interfered with on the anvil of the said doctrine.

62. We are afraid that this contention is too broad to be
accepted. The inplication of this contention, anong others,
is that even if the Constitution provides preconditions for
exercise of power by the constitutional authorities, the
courts cannot exam ne whether the preconditions have been
sati sfied. Secondly, if the powers are ‘entrusted to a
constitutional authority for achieving a particular purpose
and if the authority concerned under the guise of attaining
the said purpose, uses the powers to attain an inpermssible
obj ect, such use of power cannot be questioned. W have not
been pointed out any authority in support - of t hese
propositions. We also find that many of the paraneters of
judicial review developed in the field of adm nistrative | aw
are not antithetical to the field of constitutional |aw and
they can equally apply to the domain covered by the
constitutional law. That is also true of the doctrine of
proportionality.

63. We nmay now exami ne the principles of judicial review
evolved in the field of adm nistrative law. As has been
stated by Lord Brightman in Chief Constable of the North
Wal es Police v. Evans" "judicial review, as the words inply,
is not an appeal from a decision, but a review of the nanner
in which the decision was nade". |n other words, judicia

review is concerned with reviewing not the nerits of the
decision but the decision-making process itself. Lord
Di plock in Council of Givil Service Unions v. Mnister for
the Cvil Service8 (AC at p. 408) has enunci ated three heads
of grounds upon which adm nistrative action is (subject to

control by judicial review, viz., (i) illegality, /(ii)
irrationality and (iii) procedural inpropriety. He has also
stated there that the three grounds evolved till <then did

not rule out that "further devel opnments on a case by case
basis may not in course of tinme add further grounds" and has
added t hat "principle of proportionality"” whi ch is
recognised in the admnistrative |aw by several nenbers  of
European Economic Comunity may be a possible ground for
judicial review for

13 (1982) 3 All ER 141:(1982) 1 WR 1155

8 (1985) AC 374: (1984) 3 Al ER 935
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adoption in the future. It nay be stated here that we have
already adopted the said ground both statutorily and
judicially in our |abour and service jurisprudence. Lord
D pl ock has explained the three heads of grounds. By

"illegality" he means that the deci si on- maker nmust




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 30 of 224

understand correctly the law that regulates its decision-
nmaki ng power and rust give effect to it, and whether he has
or has not, is a justiciable question. By "irrationality"
he means unreasonabl eness. A decision nay be so outrageous
or in defiance of logic or of accepted nmoral standards that
no sensi bl e person who had applied his mind to the question
to be decided, could have arrived at it, and it is for the
judges to decide whether a decision falls in the said
cat egory. By "procedural inpropriety" he means not only
failure to observe the basic rules of natural justice or
failure to act with procedural fairness, but also failure to
observe procedural rules that are expressly laid down in the
| egi sl ative instrunent by which the tribunal’s jurisdiction
is conferred even where such failure does not involve any
deni al of natural justice. Were the decision is one which
does not alter rights or obligations enforceable in private
l aw, but only deprives a person of legitimte expectations,
"procedural inpropriety" wll normally provide the only
ground  on which the decision is open to judicial review

64. It was observed by Donaldson, L.J. in R v. Crown Court
at Carlisle, ex p Marcus-Moore 1 4 that judicial review was
capabl e of being extended to neet changing circunstances,
but not to the extent that it becane sonmething different
fromreview by developi ng an appell ate nature. The purpose
of the remedy of judicial reviewis to ensure that the
i ndividual is given fair treatment to substitute the opinion
of the judiciary or of individual judges for that of the
authority constituted by law to decide the natters in issue.
In Rv. Panel on Take-overs and Mergers, ex p Quinness plcl5
(LR at p. 842) he referred to the judicial revi ew

jurisdiction as being supervisory or as "l ongst ep
jurisdiction. He observed that unless that restriction on
the power of the court is observed, the court will under the

gui se of preventing the abuse of power be itself guilty of
usurpi ng power. That is so whether or not there is a right
of appeal against the decision on the nerits. The duty of
the court is to confine itself to(the question of legality.
Its concern is with whether a  decision-nmaking ‘authority
exceeded its powers, conmitted an error of law, commtted a
breach of the rules of natural justice, reached a decision
whi ch no reasonable tribunal could have reached or abused

its powers.

65. Lord Roskil in GCouncil of Gvil Service Unions v.
M nister for the Civil Service8 (AC at p. 414), opined that
the phrase "principles of natural justice" "be  better
repl aced by speaking of a duty to act fairly. ©.. It is not

for the courts to deterni ne whether a particular policy or
particul ar decisions taken in fulfillment of that policy are
fair. They are only concerned with the
14 (1981) Tinmes 26 (Cctober, DO
15 (1987) B 815: (1989) 1 All ER 509
8 (1985) AC 374: (1984) 3 Al ER 935
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manner in which those decisions have been taken and the
extent of the duty to act fairly will vary greatly fromcase
to case. ... Many features will cone into play including the
nature of the decision and the relationship of those
i nvol ved on either side before the decision was taken".
66. In Puhl hofer v. Hillingdon London Borough Council9 Lord
Brightman stated: (AC p. 518: Al ER p. 474)
"Where the existence or non-existence of a
fact is left to the judgnent and di scretion of
a public body and that fact involves a broad
spectrum ranging from the obvious to the
debatable to the just conceivable, it is the
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duty of the court to |eave the decision of
t hat fact to the public body to whom
Parliament has entrusted the decision-naking
power save in a case where it is obvious that
the public body, consciously or unconsciously,
are acting perversely.”
67. In Leech V. Dy. Governor of Parkhurst
Prisonl6 Lord Oiver stated: (AC p. 583: Al
ER p. 512)
" the susceptibility of a decision to the
supervi sion of the courts nust depend, in the
ultimte anal ysi s, on the nat ure and
consequences.  of the decision and not on the
personal ity or individual circunstances of the
person call ed upon to rmake the decision."
68. Wile we are onthe point, it will be instructive to
refer to a decision of the Supreme Court of Pakistan on the
sane subject, although the | anguage of the provisions of the
rel evant ~‘articles ~of the Pakistan Constitution is not
couched i'n the same terns. In Mihanmad Sharif v. Federation
of Pakistan 17 the question was whether the order of the
President dissolving the National Assenbly on May 29, 1988
was in accordance with the powers conferred on him under
Article 58(2)(b) of the Constitution. Article 58(2)(b) is
as follows:
"58. (2) Notwi thstandi ng anything contained in
clause (2) of Article 48, the  President nay
also dissolve the National Assembly in his
di scretion where, in his opinion,
(a)
(b) a situation has arisen in which the
Government of the Federation cannot be carried
on in accordance with the provisions of the
Constitution and an-appeal to the electorate
i s necessary."
The provisions. of ~Article 48(2) are as
fol | ows:
"Not wi t hst andi ng anyt hi ng contained in clause
(1), the President shall act in his discretion
in respect of any matter in respect of which
he is enmpowered by the Constitution to do so
(and the wvalidity of anything done by the
President in his discretion shall not be
called in question on any ground whatsoever)."
9 (1986) AC 484: (1986) 1 All-ER 467
16 (1988) AC 533: (1988) 1 Al ER 485
17 PLD (1988) Lah 725
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The Presidential Order read as follows:
"Whereas the objects and purposes for /which
the National Assenbly was elected “have not
been fulfilled;

And whereas the |law and order in the country
have broken down to an alarmng extent
resulting in tragic loss of i nnurrer abl e
val uable lives as well as |oss of property;
And whereas the life, property, honour and
security of the citizens of Pakistan have been
rendered totally unsafe and the integrity and
i deol ogy of Pakistan have been seriously
endanger ed,;

And whereas public norality has deteriorated
to unprecedented |evel;

And whereas in ny opinion a situation has
arisen in which the Governnent of t he
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Federation cannot be carried on in accordance
with the provisions of the Constitution and an
appeal to the electorate is necessary.
Now t herefore, 1, General Mihamuad Zi a-ul - Haq,
President of Pakistan in exercise of the
powers conferred on nme by clause (2)(b) of
Article 58 of the Constitution of the Islanmic
Republic of Pakistan hereby dissolve t he
Nati onal Assenbly with imediate effect and in
consequence thereof the Cabinet also stands
di ssol ved forthwith."
69. The main argunment against the order was that an order
under the said provisionis to be issued not in subjective
di scretion or opinion but on objective facts in the sense
that the circunmstances mnust exist to lead one to the
conclusion that the relevant situation had arisen. As
against this, the argunent of the Attorney General and other
counsel supporting the Presidential Order was that it is the
subj ective satisfaction of the President and it is in his
di scretion —and opinion to dissolve the National Assenbly.
It was also argued on their behalf that in spite of the fact
that Article 58 (2)(b) states- that "notwithstandi ng anything
contained in clause (2) of Article 48", the President may
al so dissolve the National Assenbly in his discretion under
Article 58(2) and /when he does exercise his discretion to
di ssolve the Assenbly, the wvalidity thereof cannot be
guesti oned on any ground whatsoever as provided for under
Article 48(2). Dealing with the first argument, the |earned
Chi ef Justice Salamstated as foll ows:
"Whether it is '’ subjective’ ~or 'objective’
satisfaction of  the President or it is his
"discretion” or 'opinion ; this nmuch.is quite
clear that the President cannot exercise his
powers under the Constitution on wi sh or whim
He has to have facts, circunstances which can
lead a person of his status to form an
intelligent opinion requiring exercise of
di scretion of such a grave nature ‘that the
representative of the people who are prinmarily
entrusted with the duty of running the affairs
of the State are renoved with a stroke of the
pen. H's action nust appear to be called for
and justifiable wunder the Constitution if
challenged in a Court of Law. No doubt, -the
Courts wll be chary to interfere in his
"discretion” or formation of ~the ’opinion
about the ’'situation’ but if there be no basis
or justification for the order under. the

Constitution, the Courts will have to
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perform their duty cast on them under the
Constitution. Wil e doing so, they will not

be entering in the political arena for  which
appeal to electorate is provided for."

Dealing with the second argunent, the |earned
Chi ef Justice hel d:

"If the argument be correct then the provision
"Not wi t hst andi ng anything contained in clause
(2) of Article 48" would be rendered redundant
as if it was no part of the Constitution. It
is obvious and patent that no letter or part
of a provision of the Constitution can be said
to be redundant or non-existent under any
principle of construction of Constitutions.
The argunent may be correct in exercise of
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other discretionary powers but it cannot be
enpl oyed with reference to the dissolution of
Nat i onal Assenbl y. Bl anket cover age of
validity and unquestionability of discretion
under Article 48(2) was given up when it was
provi ded under Article 58(2) t hat
"Notwi t hst andi ng cl ause (2) of Article 48

the discretion can be exercised in the given

circunst ances. Specific provision will govern
the situation. Thi s will al so avoid
redundancy. Courts’ power whenever intended

to be excluded is expressly stated; otherw se
it is presuned to be there in Courts of
record. ... Therefore, it is not quite right
to contend that since it was in hi s
"discretion’; on the basis of his ’opinion
the President could dissolve the Nationa
Assenbl y. He has to have reasons which are
justifiable in the eyes of the people and
supportable by 1aw ina Court of Justice. ..
I't is understandable that if the President has
any justifiable reason to exerci se hi s
"discretion” ~in his 'opinion but does not
wish ‘to disclose, he may say so and may be
believed  or if called upon. to explain the
reason / he may take the Court. in confidence
wi t hout disclosing thereason-in public, my
be for reason of security of State. After all
patriotismis not confined to the officehol der
for the time being. He cannot sinply say |ike
Caesar it is my will, opinion or  discretion.
Nor give reasons which have no nexus ' to the
action, are bald, vague, general or 'such as
can always be given-and have been given wth
di sastrous effects: "

Dealing with the same-argunents, R S. ' Sidhwa,
J. stated as follows:

"l have no doubt that both the Governments are
not conpelled to disclose all the reasons they
may have when di ssol ving the Assenblies under
Articles 58(2)(b) and 112(2)(b). If they .do

not choose to disclose all the material,  but
only sone, it is their pigeon, for the case
will be decided on a judicial scrutiny of the

limted material placed before the Court and
if it happens to be totally irrelevant or
ext raneous, they nust suffer.

15. The nmmin question that arises in this
case 1is when can it be said that a situation
has arisen in which the Governnent ~of the
Federation cannot be carried on in accordance

with the provisions of the Constitution. The
expression 'CGovernment of the Federation’ s
not |imted to any one particular function

such as the executive, the
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| egislative, or the judicial, but includes the

whol e functioning of the Federati on CGovernment

inall its ramfications.'
70. We may now refer to the decisions of this Court on the
subject. In Barium Chemi cals Ltd. v. Conpany Law Board6 the
facts were that an order was issued on behalf of the Conpany
Law Board wunder Section 237(b) of the Conpanies Act
appoi nting four inspectors to investigate the affairs of the
appel | ant - Conpany on the ground that the Board was of the
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opinion that there were circunstances suggesting that the
busi ness of the appellant Conpany was bei ng conducted with
intent to defraud its creditors, nenbers or any other
persons and that the persons concerned in the managenent of
the affairs of the Conpany had in connection therew th, been
guilty of fraud, m sfeasance and other m sconduct towards
the Company and its nenbers. The appel | ant-Conpany had
filed a wit petition before the Hi gh Court challenging the
said order and one of the grounds of <challenge was that
there was no material on which such order could have been
made. In reply to the petition, the Chairman of the Conpany
Law Board filed an affidavit in which it was contended,
inter alia, that there was material on the basis of which
the order was issued and that he had hinself exanmined this
material and forned the necessary opinion within the meaning
of the said Section 237(b) before the issue of the order and
that it was not conpetent for the Court to go into the
question of the adequacy or otherwise of such material
However, /in the course of reply to some of the allegations
in the 'petition, the affidavit in paragraph 14 had also
proceeded to state the facts on the basis of which the
opinion was formed. The mpjority of the judges held that
the circunmstances disclosed in paragraph 14 of the said
affidavit nmust be regarded as the only material on the basis
of which the Board formed the opinion before ordering an
i nvestigation under / Section 237(b) and ‘that the sai d
ci rcunst ances could not reasonably suggest that the business
of the Conpany was bei ng conducted to defraud the creditors,
menbers or other persons or that the managenent was qguilty
of fraud towards the Conpany and its nenbers. They were,
therefore, extraneous to the matters nmentioned  in Section
237(b) and the inpugned order was ultra vires the 'section
H dayatullah J., as he then was, in this connection  stated
that the power under Section 237(b) is discretionary ' power
and the first requirenent for its exercise is the honest
formation of an opinion that an investigation is necessary
and the next requirenent is that there are circunstances
suggesting the inferences set out in the section. “An action
not based on circunstances suggesting an inference of the
enunerated kind will not be valid.  A-though the fornmation
of opinion is subjective, the existence of circunstances
relevant to the inference as the sine qua non for action
nmust be denonstrable. |If their existence is questioned, it
has to be proved at least prima facie. It is not sufficient
to assert that the circunstances exist, and give no clue to
what they are, because the circunstances must be such as to
lead to conclusions of certain definiteness. Shel at, J.
commenting on the sane

6 1966 Supp SCR 31 1: AIR 1967 SC 295: (1966) 36 Conp Cas
639
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i ssue, stated that although the formation of opinion is
purely subjective process and such an opinion cannot be
chal | enged in a court on the ground of propriety,
reasonabl eness or sufficiency, the authority concerned is
nevertheless required to arrive at such an opinion from
ci rcunst ances suggesting what is set out in sub-clauses (i),
(ii) or (iii) of Section 237(b). The expression
"circumstances suggesting” cannot support the construction
that even the existence of circunstances is a matter of
subj ective opinion. It is hard to contenplate that the
| egislature could have left to the subjective process both
t he formation of opinion and also the existence of
circunstances on which it is to be founded. It is also not
reasonable to say that the clause permtted the authority to
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say that it has forned the opinion on circunstances which in
its opinion exists and which in its opinion suggest an
intent to defraud or a fraudulent or unlawful purpose. | f
it is shown that the circunstances do not exist or that they
are such that it is inmpossible for anyone to form an opinion
therefrom suggestive of the matters enunerated in Section
237(b), the opinion is challengeable on the ground of non-
application of mnd or perversity or on the ground that it
was formed on collateral grounds and was beyond the scope of
the statute.

71. In MA Rasheed v. State of Keralal8 the facts were that
the respondent-State i ssued a notification under Rule 114(2)
of the Defence of India Rules, 1971 inmposing a total ban on
the use of nachinery for defibring husks in the Districts of
Trivandrum Quilon and Al |l eppey. The appellants who were
owners of Small Scale Industrial Units, being affected by
the notification, challenged the same. In that connection

this Court observed that where powers are conferred on
public authorities to exercise the sane when "they are
satisfied" ~or when "it appears to theni or when "in their
opi nion" a certain state of affairs existed, or when powers
enabl e public authorities to take "such action as they think
fit" in relation toa subjectmatter, the courts wll not
readily defer to  the  conclusiveness of an executive
authority’s opinion as to the existence of a matter of |aw
or fact upon which the validity of the exercise of the power

is predicated. Admi nistrative decisions in exercise of
powers conferred in subjective terns are to be nade in good
faith and on relevant considerations. The " courts can

inquire whether a reasonable man could have cone to the

decision in question w thout msdirecting hinself or the | aw

or the facts in a material respect. The standard of

reasonabl eness to which the administrative body is ‘required

to conform may range fromthe court’s opinion of what is

reasonable to the criterion of what a reasonabl e body 'night

have decided; and courts will findout whether conditions

precedent to the formation of the opinion have a factua

basis. But the onus of establishing unreasonabl eness /rests

upon the person challenging the validity of the acts.

72. In State of Rajasthan v. Union of India3 Bhagwati, J.

on behalf of CGupta, J. and hinself, while dealing with the

"satisfaction of the President”

18 (1974) 2 SCC 687: (1975) 2 SCR 93

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
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prior to the issuance of the Proclanmation under ~Article

356(1) stated as follows: (SCR pp. 80-83: SCC pp. 661, 662-

63, paras 149 and 150)
"So long as a question arises whether an
authority wunder the Constitution has /acted
within the imts of its power or exceeded it,
it can certainly be decided by the ' Court.
| ndeed it woul d be its consti tutiona
obligation to do so. ... This Court is the
ultimate interpreter of the Constitution and
to this Court is assigned the delicate task of
determining what is the power conferred on
each branch of Government, whether it s
limted, and if so, what are the limts and
whet her any action of that branch transgresses
such limts. It is for this Court to uphold
the constitutional values and to enforce the
constitutional limtations. That is t he
essence of the rule of |aw
We nust nake it clear that the constitutiona
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jurisdiction of this Court is confined only to
sayi ng whether the Ilimts on the power
conferred by the Constitution have been
observed or there is transgression of such
[imts. Here the only limt on the power of
the President under Article 356, clause (1) is
that the President should be satisfied that a
situation has arisen where the CGovernnent of
the State cannot be carried on in accordance
with the provisions of the Constitution. The
satisfaction of the President is a subjective
one and cannot be tested by reference to any
obj ective tests. It is deliberately and
advi sedly subjective because the matter in
respect to which he is to be satisfied is of
such a nature that its deci si on must
necessarily be left to the executive branch of
CGover nnent . There may be a w de range of
situations which may arise and their politica
i mpl'ications and consequences nay have to be
evaluated in order to decide whether the
situation is such that the Governnent of the
State cannot be carried on in accordance wth
the provisions of the Constitution. It is not
a decision which can be based on what the
Supr ene Court of the United States has
described as ’'judicially discoverable and
manageabl e standards’. 1t would largely be a
political judgnent based on assessment of
diverse and varied factors, fast changing
situations, potential consequences, public
reaction, noti vations and responses of
di fferent cl asses of peopl e and their
anticipated future -behaviour and a host of
ot her consi derations, in the i ght of
experience of public affairs and pragmatic
managenent of conmplex and often curious
adjustrments that go to nake up the highly
sophi sti cated nechani sm of a nbdem  denpbcratic
government. It cannot, therefore, by its very
nature be a fit subject-matter for  judicia
determ nation and hence it is left to the
subj ective sati sfaction of the Centr al
CGovernment which is best in a position to
deci de it. The court cannot in t he
ci rcumnst ances, go into the qguesti on of
correctness or adequacy of the facts and
ci rcunst ances on which the satisfaction of the
Central Governnent is based. ... But one thing
is certain that if the satisfaction is/ mala
fide or is based on wholly extraneous and
irrelevant grounds, the court would have
jurisdiction to examne it, because in that
102

case there would be no satisfaction of the
President in regard to the matter on which he
is required to be satisfied. The satisfaction
of the President is a condition precedent to
the exercise of power under Article 356,
clause (1) and if it can be shown that there
is no satisfaction of the President at all

t he exerci se of t he power woul d be
constitutionally invalid. ... It rust of
course be conceded that in nost cases it would
be difficult, if not inmpossible, to challenge
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the exercise of power wunder Article 356,
clause (1) even on this limted ground,
because the facts and circunstances on which
the satisfaction is based woul d not be known,
but where it is possible, the existence of the
satisfaction can always be chall enged on the
ground that it is mala fide or based on wholly
extraneous and irrelevant grounds. ... This is
the narrow nminimal area in which the exercise
of power under Article 356, «clause (1) is
subject to judicial review and apart from it,
cannot rest with the court to challenge the
sati sfaction of the President t hat t he
situation contenplated in that clause exists."
73. In Kehar Singh v. Union of Indial9 it is held that the
Presi dent power under Article 72 of the Constitution dealing
with the grant of ‘pardons, reprieves, respites, rem ssions
of punishnents or suspensions, rem ssions or conmutations of
sentences  of ~ any ~person convicted of any offence falls
squarely “wi'thin the judicial domain and can be exam ned by
the court by way of judicial review - However, the order of
the President cannot be subjected to judicial reviewon its
nmerits except within the strict linmtations defined in Maru
Rain v. Union of India20 Those Ilimtations are whether the
power is exercised onconsiderations or actions which are
wholly irrelevant, irrational, discrimnatory or mala fide.
Only in these rare cases the court w.ll exanine the exercise
of the said power.
74. From these authorities, one of the conclusions which
may safely be drawn is that the exercise of power by the
President wunder Article 356(1) to issue Proclamation is
subject to the judicial review at |east to the extent of
exam ning whether the conditions precedent to the \issuance
of the Proclamation have been satisfied or not. Thi s
exam nation wll necessarily involve the scrutiny as to
whet her there existed material for the satisfaction of the
Pr esi dent that a situation had arisen in which t he
Government of the State could not be carried on in
accordance with the provisions of t he Constitution
Needl ess to enphasise that it is not any material but
material which would lead to the conclusion that the
CGovernment of the State cannot be carried onin accordance
with the provisions of the Constitution which is relevant
for the purpose. It has further to be renenbered that the
article requires that the President "has to be  satisfied"
that the situation in question has arisen. Hence the
material in question has to be such as would induce a
reasonable man to cone to the conclusion in question. The
expressi on used
19 (1989) 1 SCC 204: 1989 SCC (Cri) 86: 1988 Supp 3 SCR 1102
20 (1981) 1 SCC 107: 1981 SCC (Cri) 112: (1981) 1 SCR 1196
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inthe article is "if the President ... is satisfied". The
word "satisfied" has been defined in Shorter Oxford English
Dictionary (3rd Edn. at p. 1792) :
"4, To furnish wth sufficient proof or

i nformation, to set free from doubt or
uncertainty, to convince; 5. To answer
sufficiently (an objection, question); to
fulfill or comply with (a request); to solve
(a doubt, difficulty); 6. To answer the
requirenents of (a state of t hi ngs,
hypot hesi s, etc.); to accord with

(conditions)."
Hence, it is not the personal whim w sh, view or opinion or
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the ipse dixit of the President dehors the material but a
legitimate inference drawn fromthe material placed before
hi mwhich is relevant for the purpose. |n other words, the
President has to be convinced of or has to have sufficient
proof of information with regard to or has to be free from
doubt or uncertainty about the state of things indicating
that the situation in question has arisen. Al t hough

therefore, the sufficiency or otherwise of the materia

cannot be questioned, the legitimcy of inference drawn from
such material is certainly open to judicial review.

75. It has also to be remenbered in this connection that
the power exercised by the President under Article 356(1) is
on the advice of the Council of Mnisters tendered under
Article 74(1) of the Constitution. The Council of Mnisters
under our system would always belong to one or the other
political party. |Inviewof the pluralist denmocracy and the
f eder al structure that we -~ have accepted under our
Constitution, the party or parties in power (in case of
coalition Governnent) at the Centre and in the States may
not be ‘the sane. Hence there is a need to confine the
exerci se —of —power under Article 356(1) strictly to the
situation nentioned therein which is a condition precedent
to the said exercise. That is why the Franers of the
Constitution have taken pains to specify the situation which
alone would enable the exercise of the said power. The
situation is no less than one in which "the Government of
the State cannot. be carried on in~ accordance wth the
provisions of this Constitution". A situation short of the
same does not empower 't he issuance of the Proclamation. The
word "cannot" enphatically connotes a situation of inpasse.
In Shorter Oxford Dictionary, 3rd Edn., at page 255, the

word "can" is defined as "to be able; to have power or
capacity". The word "cannot", therefore, would nmean "not to
be able" or "not to have the power ~or capacity". In
Stroud’s Judicial Dictionary, 5th Edn., the word "cannot" is
defined to include a legal inability as well as physica

i mpossibility. Hence situations which can be renedied or do
not create an inpasse, or do not disable or interfere wth
the governance of the State according to the Constitution
would not nerit the issuance of the Proclanmation under the
article.
76. It has also to be renenbered that a situation
contenplated wunder the article is one where the Governnent
of the State cannot be carried on "in accordance wth the
provisions of this Constitution". The expression _.indeed
envi sages varied situations. Article 365 which isin Part
XIX entitled "M scellaneous", has contenplated  one such
situation. It states that:
104
"Where any State has failed to conply with or
to give effect to any directions given in the
exerci se of the executive power of the ' Union
under any of the provi si ons of this
Constitution, it shall be lawful for the
President to hold that a situation has arisen
in which the Government of the State cannot be
carried on in accordance with the provisions
of this Constitution."
77. The failure to conply with or to give effect to the
directions given by the Union under any of the provisions of
the Constitution, is of course, not the only situation
contenplated by the expression "Government of the State
cannot be carried on in accordance with the provisions of
this Constitution". Article 365 is nore in the nature of a
deemi ng provision. However, the situations other than those
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nmentioned in Article 365 nust be such where the governance
of the State is not possible to be carried on in accordance
with t he provisions of the Constitution. In this
connection, we may refer to what Dr Anbedkar had to say on
the subject in the Constituent Assenbly:
"Now | come to the remarks made by nmy Friend
Pandit Kunzru. The first point, if | remenber
correctly, which was raised by him was that
the power to take over the adm nistrati on when
the constitutional machinery fails is a new
thing, which is not to be found in any

constitution. | beg to differ fromhimand |
would like to draw his attention to the
article cont ai ned in t he Ameri can

Constitution, where the duty of the United
States is . definitely expressed to be to

mai ntai n t he Republ i can form of t he
Constitution. Wen we say that t he
Constitution nust be nmaintained in accordance
wi th t he provi si ons contai ned in this

Constitution we practically nean what the
American Constitution means, nanely that the
form of the constitution prescribed in this
Constitution rmust be maintained. Ther ef or e,
so far as that point is concerned we do not
think that the Drafting Commttee has nade any
departure from an established principle."
(Constituent Assenbly Debates, Vol. [|IX pp
175-76)
78. As pointed out earlier, nmore or |less simlar expression
occurs in Article 58(2)(b) of the Pakistani Constitution
The expression there is that the "Governnent  of t he
Federati on cannot be carried on -in accordance. with
provisions of the Constitution -and an appeal to the
el ectorate is necessary". Conmenti ng upon t he sai d
expression, Shafiur Rahman, J. in Khaja Ahmad Tariq Rahimyv.
Federation of Pakistan2l (PLD at p. 664) observed:
"I't is an extrene power to be exercised  where
there is actual or inmnent breakdown of the
constitutional machinery, as di stingui shed
from a failure to observe a particular
provision of the Constitution. There may be
occasions for the exercise of this power where
there takes place extensive, continued -and
pervasive failure to observe not one but
nunerous, provisions of the Constitution
creating the inpression that the country is
governed not so nmuch by the Constitution. but
by the nethods extra-Constitutional."
21 PLD (1992) SC 646, 664
105
79. Sidhwa, J. in the same case observed that:
"to hold that because a particular provision
of the Constitution was not conplied with, the
Nati onal Assenbly could be dissolved under
Article 58(2)(b) of the Constitution would
amount to an abuse of power. Unless such a
violation independently was so grave that a
court could cone to no other conclusion but
that it alone directly led to the breakdown of
the functional working of the Governnent, it
woul d not constitute a valid ground."
80. The expression and its inplication have also been the
subject of elaborate discussion in the Report of the
Sarkaria Conmi ssion on Centre State relations. It will be
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advant ageous
di scussi on,

to refer to the relevant part of the said

which is quite illum nating:

"6.3.23 In Article 356, the expression ’the
Government of the State cannot be carried on
in accordance wth the provisions of the

Constitution’, is couched in w de terns. It
is, therefore, necessary to understand its
true inmport and anbit. In the day-to-day
adnmnistration of the State, its vari ous
functionaries in the discharge of their

multifarious responsibilities take decisions
or actions which may not, in some particular
or the other, be strictly in accord with al

the provisions of the Constitution. Shoul d
every such breach or infraction of a
constitutional provision, irrespective of its
significance, extent and effect, be taken to
constitute a 'failure of the constitutional
machinery’ within the contenplation of Article
356. In our opinion, the answer to the
question nust be in the negative. W have
already noted that by virtue of Article 355 it
is theduty of the Union to ensure that the
CGovernment ~ of every State is carried on in
accordance with the provisions of the
Constitution. Article 356, on the other hand,
provides the remedy when there has been an
act ual br eakdown of t he constitutiona
machi nery of the State. Any abuse or m suse
of this drastic power damages the fabric of
the Constitution, whereas the object of this
article is to enable the Union to take
renmedi al action consequent upon breakdown of
t he constitutional machi nery, SO0 t hat
governance of the State in accordance with the
provisions of the Constitution, is restored.
A wide literal construction of Article 356(1),

wi Il reduce the constitutional distribution of
the powers between the Union and the States to
a licence dependent on the pleasure of the
Uni on Executive. Further it will enable the

Uni on Executive to cut at the root of the
denocratic parlianentary form of Governnent in
the State. It nmust, therefore, be rejected in
favour of a construction which will preserve
that form of Governnent. Hence, the -exercise
of the power under Article 356 must be linted
to rectifying a 'failure of the constitutiona
machinery in the State’. The marginal headi ng
of Article 356 also  points

construction.

6.3.24 Anot her point for consideration is,
whet her ’'external aggression’ or ’internal
di sturbance’ is to be read as an indi spensabl e
elenment of the situation of failure of the
constitutional nmachinery in a State, t he
exi stence of which is a prerequisite for the
exerci se of the

106

power under Article 356. W are clear in our
mnd that the answer to this question should
be in the negative. On the one hand,
" ext er nal aggr essi on’ or "internal
di sturbance’ my not necessarily create a

to

t he

sam
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situati on where Governnent of the State cannot
be carried on in accordance with t he
Constitution. On the other, a failure of the
constitutional rmachinery in the State nay
occur, wthout there being a situation of

" ext er nal aggr essi on’ or "internal
di st urbance’
6.4.01 A failure of constitutiona

machinery may occur in a nunber of ways.
Factors which contribute to such a situation
are di verse and i nmponder abl e. It is,
therefore, difficult to give an exhaustive
catalog of  all situations which would fal

wi thin t he sweep of the phr ase, "t he
CGovernment. of ‘the State cannot be carried on
in accordance with the provisions of this

Constitution’. Even so, sone instances of
what does and what does not constitute a
constitutional failure within t he

contenplation of this article, may be grouped
and di scussed under the follow ng heads:
(a) Pol itical crises.

(b) I nt ernal” subver si on.
(c) Physical breakdown.
(d) Non- conpl i ance with constitutiona

directiions of the Union Executive.
It is not clainmed that this categorisation is
conprehensive or perfect. There can be no

wat er ti ght conpart nent al i sati on, as many
situations of constitutional failure will have
el enents of nore than one type. Nonet hel ess,
it will help determ ne whether-or not, in a
given situation it wll be proper to invoke

this last-resort power under Article 356."
81. The Report then goes on to -discuss the vari ous

occasi ons on which the political crisis, i nterna
subver si on, physi cal breakdown( and nonconpliance with
constitutional directions of the Union Executive nmay or can
be said to, occur. It is not necessary here to refer to the

said el aborate discussion. Suffice it to say that we are in
broad agreement with the above interpretation given in the
Report, of the expression "the Governnment —of the State
cannot be carried on in accordance with the provisions of
this Constitution", and are of the view that except in such
and sinmilar other circunstances, the provisions-of Article
356 cannot be pressed into service.
82. It wll be convenient at this stage itself, also to
illustrate the situations which may not anount to failure of
the constitutional nachinery in the State inviting the
Presidential power under Article 356(1) and where the use of
the said power wll be inproper. The exanples  of such
situations are given in the Report in paragraph 6.5.01. They
are:

"(i) A situation of maladmnistration in_a

State where a duly constituted M nistry

enjoying majority support in the Assenbly, is

in office. Inposition of President’s rule in
such a situation will be

107

extraneous to the purpose for which the power
under Article 356 has been conferred. It was

made indubitably clear by the Constitution-
franers that this power is not neant to be
exercised for the purpose of securing good
Gover nnent .
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(ii) \Where a Mnistry resigns or is dismssed
on losing its majority support in the Assenbly
and the Covernor reconmends, inposition of
President’s rule  without exploring the
possibility of installing an alternative
Covernment enj oyi ng such support or ordering
fresh el ections.

(iii)Where, despite the advice of a duly
constituted Mnistry which has not been
defeated on the floor of the House, the
CGovernor declines to dissolve the Assenbly and
wi thout giving the Mnistry an opportunity to
denonstrate  its majority support through the
"floor test’', reconmends its supersession and
i mposition of President’s rule nerely on his
subj ective assessnent that the Mnistry no
| onger commands the confidence of t he
Assenbl y.

(iv) \Wiere Article 356 is sought to be
i nvoked for superseding the duly constituted
M nistry and dissolving the State Legislative
Assenbly ~on the sole ground that, in the
Gener al El ecti ons to t he Lok Sabha,
the ruling party in the State, has suffered a
massi've def eat.

(v) Wer e in a situation of "interna
di sturbance’, not ampunting to or verging on
abdi cation of its governnmental powers by the
State  Government, ~ all possible measures to
contain the situation by the  Union in the
di scharge of its duty, under Article 355, have
not been exhaust ed.

(vi) The wuse of the power under Article 356
will be inproper if, in  the illustrations
given in the preceding paragraphs 6.4.10,
6.4.11 and 6.4.12, the President gives no
prior warning or opportunity to the State
CGovernment to correct itself. Such a warning
can be dispensed with only in cases of extreme
urgency where failure on the part of the Union
to take imediate action, under Article 356,
will lead to di sastrous consequences.

(vii) Where in response to the prior _warning
or notice or to an informal or f ormal
direction wunder Articles 256, 257, etc., the
State CGovernnent either applies the corrective
and thus complies wth the direction, or
satisfies the Union Executive that! the warning
or direction was based on incorrect facts, it
shal |l not be proper for the President to hold
that ’'a situation has arisen in which the
Government of the State cannot be carried on
in accordance wth the provisions of this

Constitution’. Hence, in such a situation
al so, Article 356 cannot be properly invoked.
(viii) The use of this power to sort out

internal differences or intra-party problens
of the ruling party would not be
constitutionally correct.

(ix) This power cannot be legitimately
exercised on the sole ground of stringent
financial exigencies of the State.

108

(x) Thi s power cannot be invoked, nerely on
the ground that there are serious allegations
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of corruption against the Mnistry.
(xi) The exercise of this power, for a
purpose extraneous or irrelevant to the one
for which it has been conferred by t he
Constitution, would be vitiated by legal nmala
fides.™
We have no hesitation in concurring broadly with the above
illustrative occasions where the exercise of power under
Article 356(1) woul d be inproper and uncalled for.
83. It was contended on behalf of the Union of India that
since the Procl amati on under Article 356(1) would be issued
by the President on the advice of the Council of Mnisters
given under Article 74(1) of the Constitution and since
clause (2) of the said article bars enquiry into the
guesti on whet her any, and if so, what advice was tendered by
Mnisters to the President, judicial review of the reasons
which 1led to the issuance of tile Proclamation also stands
barred.” This contention is fallacious for reasons nore than
one. In the first instance, it is based on a misconception
of the ‘purpose of Article 74(2). As has been rightly
poi nted out by Shri Shanti Bhushan, ‘the object of Article
74(2) was not to exclude any material or documents from the
scrutiny of the courts but-to provide that an order issued
by or in the name of the President could not be questioned
on the ground that it was either contrary to the advice
tendered by the Mnisters or was issued without obtaining
any advice fromthe Mnisters. |Its object was only to rmake
the question whether the President had followed the advice
of the Mnisters or acted contrary thereto, non-justiciable.
What advice, if any, was tendered by the Mnisters to the
President was thus to be beyond the scrutiny of the court.
84. A good deal of light on the said purpose of the
provision is thrown by its history. I dentical provisions
were contained in Sections 10(4) and 51(4) of the Governnent
of India Act, 1935. However, in the Government of India
Act, 1915, as amended by the Act of 1919 it was provided
under Section 52(3) as foll ows:
“In relation to the transferred subjects, the
CGovernor shall be guided by the advice of his
M ni sters, unless he sees sufficient cause to
di ssent fromtheir opinion, in which case he
may require action to be taken otherw se than
in accordance with that advice:"
85. The relations of the Governor General and the  Governor
with the Mnisters were not regulated by the Act™ but were
left to be governed by an Instrunent of Instructions issued
by the Crown. It was considered undesirable to define these
relations in the Act or to inpose an obligation on._ the
Governor General or Governor to be guided by the advice of
their Mnisters, since such a course might convert a
constitutional convention into a rule of law and thus ' bring
it within the cognisance of the court. Prior to the
Constitution (42nd Amendnent) Act, 1976, under t he
constitutional convention, the President was bound to act in
accordance with the advice of
109
the Council of Mnisters (Re: Shanmsher Singh v. State of
Punj ab22.) By the 42nd Anendnent, it was expressly so
provided in Article 74(1). The object of Article 74(2) was
thus not to exclude any material or docunent from the
scrutiny of the courts. This is not to say that the rule of
exclusion laid down in Section 123 of the |Indian Evidence
Act is given a go-by. However, it only enphasises that the
said rul e can be invoked in appropriate cases.
86. What is further, although Article 74(2) bars judicia
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review so far as the advice given by the Mnisters is
concerned, it does not bar scrutiny of the naterial on the
basis of which the advice is given. The courts are not
interested in either the advice given by the Mnisters to
the President or the reasons for such advice. The courts
are, however, justified in probing as to whether there was
any material on the basis of which the advice was given, and
whether it was relevant for such advice and the President
could have acted on it. Hence when the courts undertake an
enquiry into the existence of such material, the prohibition
contained in Article 74(2) does not negate their right to
know about the factual existence of any such material. This
is not to say that the Union Government cannot raise the
pl ea of privilege under Section 123 of the Evidence Act. As
and when such privil ege against disclosure is clainmed, the
courts will exam ne such claimw thin the paraneters of the
said section on its nerits. Jdn this connection, we nay
quote Justice Mathew, who in the case of State of U P. v.
Raj Narai'n23 observed as follows: (SCR p. 360: SCC p. 454,
para 74)
“To justify a privilege, secrecy nust be
i ndi spensable to induce freedom of officia
conmuni cati on or efficiency in the transaction
of official business and it nmust be further a
secrecy ~which has remmined or would have
remai ned inviolable but for the conpul sory

di scl osure. In how many transactions of
official business is there ordinarily such a
secrecy? If there arises at any time a
genui neinstance of such otherwi se inviolate
secrecy, let the necessity of maintaining it

be determined on its merits."
87. Since further the Proclamation issued under Article
356(1) is required by clause (3) of that article to be laid
bef ore each House of Parlianment and ceases to operate on the
expiration of tw nonths unless it has been approved by
resolutions by both the Houses of Parlianment before the
expiration of that period, it is evident that the question
as to whether a Proclamation should or should not have been
made, has to be discussed on the floor of each House and the
two Houses would be entitled to go into the material on the
basis of which the Council of Mnisters had tendered the
advice to the President for issuance of the Proclamation:
Hence the secrecy clainmed in respect of the nmaterial in
guestion cannot remain inviolable, and the plea of non-
di scl osure of the material can hardly be pressed. Wen the
Procl amation is chall enged by making out a prima facie case
with regard to its invalidity, the burden would be on the
Uni on Governnent to satisfy that
22 (1974) 2 SCC 831: 1974 SCC (L&S) 550: (1975) 1 SCR 814
23 (1975) 4 SCC 428: (1975) 3 SCR 333
110
there exists material which showed that the Governnent could
not be carried on in accordance with the provisions of the
Consti tution. Since such material would be exclusively
within the know edge of the Union Governnent, in view of the
provi sions of Section 106 of the Evidence Act, the burden of
provi ng the existence of such material would be on the
Uni on Gover nment .
88. A further question which has been raised in this

connection i s whether the wvalidity of the Proclanmation
i ssued wunder Article 356(1) can be under clause (3) of
Article 356. There is no reason to make a distinction

between the Proclamation so approved and a |egislation
enacted by Parliament. |If the Proclamation is invalid, it
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does not stand validated nerely because it is approved of by
Parlianment. The grounds for challenging the validity of the
Proclamation may be different fromthose challenging the
validity of a |legislation. However, that does not make any
difference to the vulnerability of the Proclamation on the
[imted grounds available. As has been stated by Prof.
H WR Wade in Adm nistrative Law, 6th Edn.
"There are nmany cases wher e sone
adnmi ni strative order or regulation is required
by statute to be approved by resolutions of
the Houses. But this procedure in no way
protects the order or regulation from being
condemmed by the court, under the doctrine of

ultra vires, if it is not strictly in
accordance with the Act. Whet her t he
chall enge is nade before or after the Houses
have given their-approval is inmterial. (p.
29)

parliamentary approval does not affect the
normal operation of judicial review (p. 411)
As these cases show, judicial reviewis in no
way inhibited by the fact that rules or
regul ations have been | aid before Parlianent
and approved, despite the “ruling of the House
of Lords that the test of unreasonabl eness
shoul d / not then operate in its normal way.
The Court of Appeal has enphasised that in the
case  of subordinate |legislation such as an
Order « iin Council approved in draft by both
Houses, = "the courts would wi thout  doubt be
conpetent to consider whether or not the O der
was properly made in the sense of being intra
vires'." (p. 870)
89. In this connection a reference nmay also be nmade to R v.
H M Treasury ex p Snedl ey24 from whi ch deci sion the | earned
aut hor has extracted the aforesai d observations.
90. We nmay al so point out that the deletion of clause (5)
of Article 356, as it stood prior to its deletion by the
Constitution ' 44th Anendnent) Act in 1978, has nade no
change in the legal position that the satisfaction of the
President under clause (1) of Article 356, was always
judicially reviewabl e. The clause read as follows:
24 (1985) B 657: (1985) 2 WR 576 (CA)

111
"5. Not wi t hst andi ng anythi ng in this
Constitution, t he sati sfaction of t he
President nmentioned in clause (1), shall be
final and conclusive and shall not be

guestioned in any court on any ground."
91. On the other hand, the deletion of the clause has
rei nforced t he earlier |egal posi tion, Vi z., t hat
notwi t hstanding the existence of the clause (5), the
sati sfaction of the President under clause (1) was
judicially reviewabl e and the judicial review was not barred
on account of the presence of the clause. In this
connection, we may usefully refer to the decision of this
Court in State of Rajasthan v. Union of India3 where it was
unani mously held that in spite of the said finality clause,
the Presidential Proclamation was subject to judicial review
on various grounds. It was observed there as
follows: (SCR pp. 72, 82: SCC pp. 653, 663, paras 143, 150)
"This is indeed a very drastic power which, if
m sused or abused, can destroy t he
constitutional equilibriumbetween the Union
and the States and its potential for harm was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 46 of 224

recogni sed even by the Constitution-nakers.
O course by reason of clause (5) of Article
356, the satisfaction of the President is
final and conclusive and cannot be assailed on
any ground, but this inmmunity from attack
cannot apply where the challenge is not that
the satisfaction is inproper or unjustified,
but that there is no satisfaction at all. In
such a case it is not the satisfaction arrived
at by the President which is challenged, but
the existence of the satisfaction itself."
92. It was accordingly held that in viewof the finality
cl ause, the narrow area i'n which the exercise of power under
Article 356 was subject to judicial review included the
grounds where the satisfaction is perverse or mala fide or
based on wholly extraneous and irrel evant grounds and was,
therefore, no satisfaction at all.
93. In A K Roy v. Union of India25 (SCC p. 297: SCR p.
297) the Court has observed that "clause (5) has been
del et ed by the 44th Anmendnent . and, t her ef ore, any
observations made in the State of Rajasthan case3 on the
basis of that clause cannot any |onger hold good". These
observations inply that after the deletion of clause (5),
the judicial reviewof the Proclamation issued under Article
356(1) has becone wder than indicated in the State O
Raj ast han case3.
94. In Kihoto Hollohan v. Zachillhul0 the Court has
observed that: (SCC p. 708, para 101)
"An ouster clause confines judicial review in
respect of actions falling out si de the
jurisdiction of the authority taking such
action but precludes chal l'enge to such action
on the ground of an error commtted in the
exerci se of jurisdiction vested in t he
authority because  such an action cannot be
said to be an action without jurisdiction."
3 (1977) 3 SCC 592: 'AIR 1977 SC 1361: /(1978) 1
SCR 1
25 (1982) 1 SCC 271: 1982 SCC (Cri) 152:
(1982) 2 SCR 272
10 1992 Supp (2) SCC 651
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95. Again in Union of India v. Jyoti Prakash Mtter26 and
Union of India clause restricting the scope of judicia
revi ew, the judicial review would be confined to
jurisdictional efforts only, viz., infirmties based on
violation of constitutional mandates, nala fides, non-
conpliance wth rule of natural justice and perversity".
These observations are of course, in the field of
administrative law and hence a reference to the rule of
natural justice has to be viewed in that |ight.

96. It wll be an inexcusable error to exanmne the
provisions of Article 356 froma pure legalistic angle and
i nterpret their meani ng only t hr ough jurisdictiona

technicalities. The Constitution is essentially a politica
docunent and provisions such as Article 356 have a
potentiality to unsettle and subvert t he entire
constitutional scheme. The exercise of powers vested under
such provisions needs, therefore, to be circunscribed to
maintain the fundanental constitutional balance Ilest the
Constitution is defaced and destroyed. This can be achieved
even w t hout bending nmuch | ess breaking the normal rules of
interpretation, if the interpretation is alive to the other
equal ly inportant provisions of the Constitution and its
bearing on them Denocracy and federalismare the essentia
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features of our Constitution and are part of its basic
structure. Any interpretation that we nmay place on Article
356 nust, therefore help to preserve and not subvert their
fabric. The power vested de jure in the President but de
facto in the Council of Mnisters under Article 356 has al
the latent capacity to emascul ate the two basic features of
the Constitution and hence it is necessary to scrutinise the
material on the basis of which the advice is given and the
Pr esi dent forms his satisfaction nor e cl osely and
ci rcunmspectly. This can be done by the courts while
confining themselves to the acknow edged paraneters of the
judicial review as discussed above, viz., illegality,
irrationality and nala fides. Such scrutiny of the nmateria
wil | also be wthin the judicially discoverable and
manageabl e st andards.

97. W nmay in this connection, refer to the principles of

federalism and denocracy which are enbedded in our
Consti tution. Article 1 of the Constitution states that
India shall be aUnion of States. Thus the States are
constitutionally recognised units and not nmere convenient
admi ni strative  divisions. Both the Union and the States
have sprung fromthe provisions of the Constitution. The
| ear ned aut hor, HM Seervai , in hi s conment ary
Constitutional Lawof India (p. 166, 3rd Edn. _ 5.36) has

summed up the federal nature of our Constitution by
observing that the federal principle is domnant in our
Constitution and the principle of federalismhas not been
wat ered down for the follow ng reasons:t
"(a) It is no objection to our Constitution
bei ng federal ~that the States were not
i ndependent St ates before they becane parts of
a Federation. A federal ~ situation existed,
first, when the British Parlianent
26 (1971) 1 SCC 396: (1971) 3 SCR 483
27 (1985) 3 SCC 398: 1985 SCC (L&S)  672:
1985 Supp 2 SCR 131
Ed.: See in 4th Edn. at p. 301 s 5.34
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adopted a federal solution inthe GIl. Act,
1935, and secondly, —when the Consti tuent
Assenbly adopted a federal solution in our
Consti tution;
(b) Parliament’s power to alter the boundaries
of States without their consent is a breach of
the federal principle, but in fact it is not
Parlianment which has, onits own,
boundari es of States, By extra-constitutiona
agitation, the States have forced Parlianment
to alter the boundaries of States. In
practice, therefore, the federal principle has
not been vi ol at ed;
(c) The al l ocation of the residuary power of

| egi sl ation to Par | i ament (i.e. t he
Federation) is irrelevant for determning the
federal nature of a Constitution. The U.S.

and the Australian Constitutions do not confer
the residuary power on the Federation but on
the States, yet those Constitutions are
i ndi sputably federal

(d) External sovereignty is not relevant to
the federal nature of a Constitution, for such
sovereignty nmust belong to the country as a
whol e. But t he di vi si on of i nterna
sovereignty by a distribution of |egislative
powers is an essential feature of federalism

al tered

t he
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and our Constitution possesses that feature.
Wth limted exceptions, t he Australian
Constitution confers overlapping |egislative
powers on the States and the Comonwealth,
wher eas Li st 11, Schedule VI of our
Constitution confers exclusive powers of
legislation on the States, thus enphasising
the federal nature of our Constitution;

(e) The enactnment in Article 352 of the
emergency power arising fromwar or externa
aggression which threatens the security of
India nerely recognises de jure what happens
de facto in great federal countries like the
U. S., Canada and Australia in tines of war, or
i mm nent threat of war, because in war, these
federal~ countries act as though they were
unitary. The presence in our Constitution of
excl usi ve | egi sl ative powers conferred on the
States nmmkes it 'reasonable to provide that
duri ng the energency created by war or
external aggression, the Union should have
power to legislate on topics excl usively
assi gned to t he St ates and to t ake
corresponding executive action. The Energency
Provisions, therefore, do not dilute t he
principle of Federalism although the abuse of
those provisions by continuing the emergency
when ' the occasi on which caused it had ceased
to exist does detract fromthe principle of
Feder al - Governnment.  The anendments introduced
in Article 352 by the 44th Anendnent have, to
a consi derabl e extent, reduced the chances of
such abuse. And by deleting the clauses which
made the declaration and the continuance of
emergency by ‘the President conclusive, the
44t h Amendnment has provided opportunity for
judicial review which, it is submtted, the
courts should not lightly decline when 'as a
matter of conmon knowl edge, the emergency has
ceased to exist. Thi-s deletion of the
concl usive satisfaction of the President has
been prompted not only by the abuse of the
Procl amation of energency arising out of war

or external aggression, but, even nore, by th

e
wholly unjustified Proclamation of emergency
i ssued in 1975 to protect the per sona
position of the Prime Mnister;
114
(f) The power to proclaim an enmer gency
originally on t he ground of i nterna

di sturbance, but now only on the ground of
armed rebellion, does not detract from the
principle of federalism because such a power,
as we have seen exists in indisputably federa

constitutions. Deb Sadhan Roy v. State of
W B. 28 has established that internal violence
woul d ordinarily interfere with the powers of
the federal CGovernment to enforce its own | aws
and to take necessary executive action

Consequently, such interference can be put
down with the total force of the United
States, and the sane position obtains in
Australi a;

(9) The provisions of Article 355 inposing a
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duty on the Union to protect a State against
external aggression and internal disorder are
not inconsistent with the federal principle.
The war power belongs to the Union in al
Federal Governnents, and therefore the defence
of a State against external aggression is
essential in any Federal Government. As to
i nternal disturbance, the position reached in
Deb case28 shows that the absence of an
application by the State does not materially
af f ect t he f eder al principl e. Such
application has lost its inportance in the
United States and in Australi a;

(h) Since it is of the essence of the
federal principle that both federal and State
| aws operate on the sane individual, it nust
follow that in case of conflict of a wvalid
federal law and a valid State | aw, the federa
law must prevail and our Constitution so
provides in Article 254, with an exception
noted earlier which 'does not affect t he
present discussion;

(i) It~ follows fromwhat is stated in (Q)
above, that federal |aws must be inplenented
in the States and that the federal executive
nust have power to take appropriate executive
action wunder federal "laws in the State,
including the enforcement of @ those l aws.
Whether « this is done by setting up in each
State a parallel federal nmachinery of |aw
enforcenent, or by using the existing State

machinery, 1is a matter governed by practica
expedi ency which does not affect the federa
principle. In the United States, a defiance

of Federal |aw can be, and, as we have seen,
has been put down by the use of Armed Forces
of the U S and the National Mlitia of the
St at es. This is not inconsistent ‘with the
federal principle in the United States. Qur
Constitution has adopted the met-hod of
enmpower i ng the Union CGovernnent to give
directions to the States to give effect to the
Union |law and to prevent obstruction in the
working of the Union |aw Such ~a power,
though different in form is in substance the
same as the power of the Federal Government in
the U.S. to enforce its laws, if necessary by
force. Ther ef or e, the power to gi ve
directions to the State Governnents does’ not
violate the federal principle;

() Article 356 (read with Article 355)
whi ch provi des for t he failure of
constitutional nmachinery was based of Article
4, Section 4 of the U S Constitution -and
Article 356, like Article 4, Section 4, is not
i nconsistent wth the federal principle. As
stated earlier, these provisions were neant to
be the last resort, but have been gravely
abused and can therefore be

28 (1972) 1 SCC 308: 1972 SCC (Cri) 45: AR
1972 SC 1924
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said to affect the working of the Constitution
as a Federal Governnent. But the recent

amendnent of Article 356 by t he 44t h
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Amendnent, and the submission to be nmade
hereafter that the doctrine of the politica
guestion does not apply in India, show that
the courts can now take a nmore active part in
preventing a mala fide or inproper exercise of
the power to inmpose a President’s rul e,
unfettered by the American doctrine of the
political question;
(k) The view that uninportant matters were
assigned to the States cannot be sustained in
face of the very inportant subjects assigned
to the States in List 11, and the sane applies
to taxing powers of the States, which are nade
nmutual Iy exclusive of the taxing powers of the
Union so  that ordinarily the States have
i ndependent ~source of revenue of their own.
The legislative entries relating to taxes in
List 11 show that the sources of revenue
available to the States are substantial and
woul d increasingly becone nore substantial
I'n addition to the exclusive taxing powers of
the States, the States becone entitled either
to appropriate taxes collected by the Union or
to a share in the taxes collected by the
Uni on. "
98. In this connection, we may also refer to what Dr
Anmbedkar had to @ say while answering the -debate in the
Constituent Assenbly in the context of the wvery Articles
355, 356 and 357. The rel evant portion of his  speech has
al ready been reproduced above.~ He has enphasi sed there that
notwi thstanding the fact that there are many provisions in
the Constitution whereunder the Centre has been given powers
to override the States, our Constitution is a federa
Constitution. It neans that the States are sovereign in the
field which is left to them They have a plenary authority
to nmake any law for the peace, order and good CGovernment of
the State.
99. The above discussion thus shows that the States have an
i ndependent constitutional existence and they have as

i mport ant a role to play in the political, soci al
educational and cultural life of the people as the Union
They are neither satellites nor agents of the Centre. The
fact t hat during enmergency and in certain ot her

eventualities their powers are overridden or invaded by the
Centre is not destructive of the essential federal nature of
our Constitution. The invasion of power in such
circunmstances is not a normal feature of the Constitution
They are exceptions and have to be resorted to only
occasi onal |y to neet the exigencies of the speci a
situations. The exceptions are not a rule.

100. For our purpose, further it is really not
necessary to determne whether, in spite of the provisions
of the Constitution referred to above, our Constitution is
federal, quasi-federal or unitary in nature. It is not the
theoreti cal | abel given to the Constitution but t he
practical inplications of the provisions of the Constitution
which are of inportance to decide the question that arises
in the present context, viz., whether the powers under
Article 356(1) can be exercised by the President arbitrarily
and wunm ndful of its consequences to the governance in the
State concerned. So long as the States are not nere
adm nistrative units but in their own right constitutiona
116

potentates with the same paraphernalia as the Union, and
with independent Legislature and the Executive constituted
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by the same process as the Union, whatever the bias in
favour of the Centre, it cannot be argued that nerely
because (and assuming it is correct) the Constitution is
| abel ed unitary or quasi-federal or a nmixture of federal and
unitary structure, the President has unrestricted power of
i ssui ng Procl amati on under Article 356(1). | f the
Presidential powers under the said provision are subject to
judicial review wthin the linmts discussed above, those
[imtations will have to be applied strictly whil e
scrutinising the concerned nateri al

101. It must further not be forgotten that in a representive
denocracy in a popul ous country like ours when Legislatures
of the States are dissolved pursuant to the power used under
Article 356(1) of the Constitution and the elections are
proposed to be held, it involves for the public exchequer an
enor nous expendi ture and consequently taxes the public. The
machinery and the resources of-the State are diverted from
ot her useful work. ~The expenses of contesting elections
whi ch 'even otherwi se are heavy and unaffordable for conmmon
nman are multiplied. Frequent elections consequent upon
unjustified wuse of Article 356(1) has thus a potentially
dangerous consequence ~of negating the very denocratic
principle by naking the “election-contest the exclusive
preserve of the affluent. What is further, the frequent
di ssolution of the |egislature, has the tendency to create
di senchantment in the people with the process of election
and thus with the denocratic way of life itself. Hi story
warns us that the frustration with denocracy has often in
the past, led to aninvitation to fascismand dictatorship
of one formor the other

102. The Presidential power under Article 356(1) has also to
be viewed fromyet another and equally inportant. angle.

Decentrali sation of power is not only val uabl e
admini strative device to ensure cl oser scrutiny,
accountability and efficiency, but is also an essential part
of denocracy. It is for this purpose that Article 40 in

Part |V of our Constitution dealing with the Directive
Principles of State Policy enjoins upon the State  to take
steps to organise village panchayats and endow them with
such powers and authorities as may be necessary to enable

them to function as units of self governance. The
participation of the people in the governance is a sine  qua
non of denocracy. The denocratic way of life began by

direct participation of the people in the day to day affairs
of the society. Wth the gromh of population and the
expansion of the territorial boundaries of the State,
representative denocracy replaced direct denocracy and
peopl e gradually surrendered nore and nore of their rights

of di rect partici pation, to their represent atives.
Notwi t hstanding the surrender of the requisite powers, in
matters which are retained, the powers are jeal ously guarded
and rightly so. |If it is true to say that in denocracy,

peopl e are sovereign and all power belongs primarily to the
people, the retention of such power by the people and the
anxiety to exercise themis legitinate. The normal rule
bei ng the sel f-govenmance, according to the wi shes expressed
by the people, the occasions to interfere with the self-
govemance shoul d both be rare and denonstrably conpel ling.
117

103. In this connection, a very significant and specia
feature of our society has to be constantly kept in mnd
Qur society is, anmong other things, multilingual, nulti-
ethnic and nulti-cultural. Prior to independence, politica
promises were mnade that the States wll be formed on
i nguistic basis and the ethnic and cultural identities wll
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not only be protected but pronmoted. It is in keeping wth
the said prom ses, that the States eventually have conme to
be organised broadly on linguistic, ethnic and cultura
basis. The people in every State desire to fulfil their own
aspirations through self-govemance within the framework of
the Consti tution. Hence interference wth the sel f -
governance also ampunts to the betrayal of the people and
unwarranted interference. The betrayal of the denocratic
aspirations of the people is a negation of the denpcratic
principle which runs through our Constitution
104. What is further and this is an equally if not nore
i mportant aspect of our Constitutional |aw we have adopted a
pluralist denocracy. 't inplies, anbng other things, a
nmulti-party system \Watever the nature of federalism the
fact remains that as stated above, as per the provisions of
the Constitution, every State is constituent political wunit
and has to havean exclusive Executive and Legislature
el ected and constituted by the sane process as the Union
Gover nnent'. Under~ our political and electoral system
political parties may operate at the State and nationa
| evel or _exclusively at- the State level. There may be
different political parties in different States and at the
nati onal |evel. Consequently, situations may arise, as
i ndeed they have, when the political parties in power in
various States and at the Centre may be different. 1t my
al so happen as has happened till date that through politica
bar gai ni ng, adjustnment and understanding, a State |eve
party may agree to elect candidates of a national |eve
party to Parliament and vice  versa. Thi s  npsaic of
variegated pattern of political life is potentially inherent
in a pluralist multi-party denocracy |ike ours.  Hence the
temptation of the political party or parties in power (in a
coalition Governnment) to destabilise or sack the Governnent
in the State not run by the same political party or | parties
is not rare and in fact the experience of the working of
Article 356(1) since the inception of the Constitution
shows that the State Governnments have been sacked ‘and the
Legi sl ative Assenbl i es di ssol ved on i rrel evant,
obj ectionable and unsound grounds. - So far the power under
the provision has been used on nore than 90 occasions and in
alnmost  all cases against GCovernnents run by political
parties in opposition. If the fabric of —pluralism and
pluralist denbcracy and the unity and integrity of the
country are to be preserved, judiciary in the circunstances
is the only institution which can act as the saviour of the
system and of the nation
105. It is for these reasons that we are unable to agree
with the viewthat if the ruling party in the States suffers
an overwhelmng defeat in the elections to the Lok  Sabha
however conplete the defeat may be it will be a ground for
the issue of the Proclanmation under Article 356(1).. W do
not read the decision in State of Rajasthan case3 to have
taken such a view
3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
118
This is particularly so since it is observed in the judgnent
that: (SCR pp. 84-85: SCC pp. 664-65, para 153)
"Now, we have no doubt at all that nerely
because the ruling party in a State suffers
defeat in the elections to the Lok Sabha or
for the mtter of that, in the panchayat
el ections, that by itself can be no ground for
sayi ng that the Governnent of the State cannot
be carried on in accordance with t he
provisions of the Constitution. The Federa
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structure under our Constitution clearly
postulates that there may be one party in
power in the State and another at the Centre.
It is also not an unusual phenonenon that the
same electorate may elect a mjority of
menbers of one party to the Legi sl ative
Assenbly, while at the sane tinme electing a
majority of nenbers of another party to the
Lok Sabha. Mor eover, t he Legi sl ative
Assenbly, once elected, is to continue for a
specific termand nmere defeat at the el ections
to the Lok Sabha prior to the expiration of
the term wthout anything nmore would be no
ground for its dissolution. The defeat would
not necessarily in all cases indicate that the
el ectorate i s no |onger supporting the ruling
party because the issues nmay be different.
But even if it were indicative of a definite
shift~ in the opinion of the electorate, that
by itself would be no ground for dissolution

because the  Constitution contenplates that
ordinarily the will of the electorate shall be
expressed at- the end of the term of the
Legi slative Assenbly and  a change in the
el ectorate’s will in between would not be
relevant ... the defeat of the ruling party in
a State at the Lok Sabha el ecti ons cannot by
itself, wthout anything nore,  support the
inference that the Governnment of  the State
cannot be carried-on in accordance. with the
provi sions._of the Constitution. To  dissolve
the Legislative Assenbly sol el y on such ground
woul d be an indirect exercise of the right of

recall of all the nenbers by the President
without there being any provision in the
Constitution for recal | even by the

el ectorate."
There is no doubt that certain observations in ‘the said
decision create an inpression to.the contrary. W have
al ready endorsed earlier the recomnmendation in the Report of
the Sarkaria Comm ssion that the concerned ground cannot be

avail able for invoking power under Article 356(1). It has
no relevance to the conditions precedent for invoking the
said power, viz., the breakdown of the constitutiona

machinery in the State.

106. Thus the federal principle, social pluralism and
pluralist denocracy which formthe basic structure of our
Constitution demand that the judicial review of the
Procl amation issued under Article 356(1) is not only an
i nperative necessity but is a stringent duty ~and the
exercise of power under the said provision is"-confined
strictly for the purpose and to the circunstances nentioned

therein and for none else. It also requires that the
material on the basis of which the power is exercised is
scrutinised circunspectly. In this connection, we nmay refer

to what Dr Anbedkar had to say in reply to the apprehensions
expressed by the other Hon' ble Menbers of the Constituent
Assenmbly, in this context which also bring out the concerns
wei ghing on the mnd of the Hon’ ble Menbers:
119
"In regard to the general debate which has
taken place in which it has been suggested
that these articles are liable to be abused, |
may say that | do not altogether deny that
there is a possibility of these articles being
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abused or enployed for political purposes.
But that objection applies to every part of
the Constitution which gives power to the
Centre to override the Provinces. |In fact |
share t he sentiments expressed by ny
honorable Friend M Qupte yesterday that the
proper thing we ought to expect is that such
articles wll never be called into operation
and that they would remain a dead letter. | f
at all they are brought into operation, | hope

the President, who is endowed wth

powers, wll take proper precautions before
actual ly suspending the adm nistration of the
provinces. | hope the first thing he will do
woul d be to issue a nere warning to a province
that “has erred, that things were not happening
in the way in which they were intended to
happen in the Constitution. [|f that warning
fails, the second thing for himto do will be
to order an‘election allowing the people of
the province to settle matters by thensel ves.
It is only when these two renedies fail that
he woul d resort to this article: It is only in
those circunstances he would resort to this
article. I do not think we could then say
that these articles were inported in vain or
t hat the President had acted wantonly."
(Constituent Assenbly Debates, Vol. X, p.
177)
107. The extract fromthe Report of the Sarkaria - Conm ssion
whi ch has been reproduced in paragraph 82 above wll show
that these hopes of Dr Anbedkar and other Hon’ bl e Menbers of
the Constituent Assenbly have not cone true.
108. The further equally inmportant question that arises in
this context is whether the President when he issues
Procl amation under Article 356(1), would be justified in
renovi ng the Governnent in power or di ssol vi ng the
Legi sl ative Assenmbly and thus in exercising all the ‘powers
mentioned in sub-clauses (a), (b) and (c) of clause (1) of
Article 356 whatever the nature of the situation or the
degree of the failure of the constitutional —nachinery. A
strong contention was raised that situations of the failure
of the constitutional nmachinery may be varied in nature -and
extent, and hence neasures to renedy the situation may
differ bot h in kind and degree. It woul d be a
di sproportionate and unreasonable exercise of power if the
renoval of Government or dissolution of the Assenbly is
ordered when what the situation required, was for exanple,
only assunption of some functions or powers of t he
Covernment of the State or of anybody or authority  in the
State wunder Article 356(1)(a). The excessive use of | power
also anounts to illegal, irrational and nala fide exercise
of power. Hence, it is wurged that the doctrine of
proportionality is relevant in this context and has to  be
applied in such circunstances. To appreciate the discussion
on the point, it is necessary to realise that the renmpoval of
CGovernment and the dissolution of Assenbly are effected by
the President, if he exercises powers of the Governor under
Articles 164(1) and 174(2)(b) respectively under sub-cl ause
(a) of Article 356(1), though that is neither necessary nor
obligatory while issuing the Proclamation. |n other words,
the renoval of the Mnistry or the dissolution
120
of the Legislative Assenbly is not an automatic consequence

t hes
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of the issuance of the Proclamation. The exercise of the
powers under sub-clauses (a), (b) and (c) of Article 356(1)
may al so co-exist with a nere suspension of the politica
executive and the Legislature of the State. Sub-clause (c)
of Article 356(1) makes it clear. It speaks of incidenta
and consequential provisions to give effect to the objects
of the Proclamation including suspension in whole or part of
the operation of any provision of the Constitution relating
to anybody or authority in the State. It has to be noted
that wunlike sub-clause (a), it does not exclude t he
Legislature of the State. Sub-clause (b) only speaks of
exerci se of the powers of the Legislature of the State by or
under the authority of Parlianent. What is further, the
assunption of only sone of the functions of the Governnent
and the powers of the Governor or of anybody or authority in
the State other than the Legislature of the State under sub-
clause (a), is also conceivable with the retention of the
ot her functions and powers with the Government of the State
and the Governor or anybody or authority in the State. The

| anguage ‘of “sub-clause (a) is very clear on the subject. It
must be renmenbered in this connection that where there is a
bi carer al | egi sl ature, the upper house, i.e., t he
Legi sl ative Council ~cannot be dissolved. Yet under sub-

clause (b) of Article 356(1) its powers are exercisable by
or under the authority of Parlianent. The word used there

is "Legi sl ature” and not "Legi sl ative Assenbl y".
Legi slature includes both the | ower house -and the upper
house, i.e., the Legislative Assenbly and the Legislative
Counci | . It has also to be noted that when the powers of

the Legislature of the State are declared to be exercisable
by or under the authority —of Parlianent under Article
356(1)(b), it is conpetent for Parlianment under Article 357,
to confer on the President the power of such legislature to
make laws and to authorise the President to delegate the
powers so conferred, to any other authority to be specified
by him The authority so chosen may be the Union or
officers and authorities thereof.  Legally, therefore, it is
perm ssible wunder Article 356(1), firstly, only to suspend
the political executive or anybody or authority in the State
and also the Legislature of the State-and not to renove or
di ssolve them Secondly, it is also permissible for the
President to assunme only sonme of the functions of the
political executive or of anybody or authority of the State
other than the Legislature while neither suspending nor
renoving them The fact that sone of these exercises have
not been resorted to in practice so far, does not nilitate
against the legal position which energes from the clear
| anguage of Article 356(1). |In this connection, we nay
refer to what Dr Anbedkar had to say on the subject in the
Constituent Assenbly. The relevant extract fromhis speech
is reproduced in paragraph 106 above. Hence it is"~ possible
for the President to use only some of the requisite powers
vested in himunder Article 356(1) to nmeet the situation in
guesti on. He does not have to use all the powers to  neet
all the situations whatever the kind and degree of the
failure of the constitutional machinery in the State. To
that extent, the contention is indeed valid. However ,
whether in a particular situation the extent of powers used
is proper and justifiable is a question which would remain
debat abl e and beyond judicially discoverabl e and nanageabl e
121

standards unless the exercise of the excessive power is so
pal pably irrational or nala fide as to invite judicia
i ntervention. In fact, once the i ssuance of t he
Proclamation is held valid, the scrutiny of the kind and
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degree of power used under the Proclamation, falls in a
narrower conpass. There is every risk and fear of the court
undertaking wupon itself the task of evaluating wth fine
scal es and through its own | enses the conparative nerits of
one rather than the other neasure. The <court wll thus
travel unwittingly into the political arena and subject
itself nore readily to the charges of encroaching upon
pol i cy- maki ng. The "political thicket" objection sticks
nore easily in such circunmstances. Although, therefore, on
the | anguage of Article 356(1), it is legal to hold that the
Presi dent may exercise only sonme of the powers given to him
in practice it may not always be easy to denonstrate the
excessi ve use of the power.

109. An allied question which arises in this connection is
whet her, notwithstanding the fact that a situation has
arisen where there is a breakdown of the constitutiona
machinery in the State, it is always necessary to resort to
the power of issuing Proclamation under Article 356(1). The
contention is that since under Article 355, it is the duty
of the Union to ensure that the Governnent of every State is
carried on in accordance wth the provisions of t he
Constitution and since further the issuance of t he
Procl amation under Article 356(1) is admittedly a drastic
step, there is a corresponding obligation on the President
to resort to other neasures before the step is taken under
Article 356(1). This is all the nore necessary considering
the principles of federal and denocratic polity enbedded in
our Constitution. ‘In this connection, we nay refer again to
what Dr Anbedkar hinself had to say on the subject. W have
quoted the rel evant extract fromhis speech in paragraph 77
above. He has expressed the hope there that resort to
Article 356(1) would be only as a | ast neasure and before
the article is brought into operation, the President. would
take proper precaution. He hoped that the first thing the
Presi dent would do would be to issue a nere warning. |If the
warning failed, he would order an election and it is  only
when the said two renedies fail that he would resort to the
article. W nust admt that we are unable to appreciate the
second nmeasure to which Dr Anbedkar referred as a
prelimnary to the resort to Article 356(1). W should have
thought that the elections to the Legislative Assenbly are a
last resort and if they are held, there is nothing further
to be done by exercising power under Article 356(1). We
may, therefore, ignore the said suggestion made by him But
we respectively endorse the first neasure viz. of warning to
whi ch the President should resort before rushing to exercise

the power under Article 356(1). |In addition to warning, the
President will always have the power to issue the necessary
directives. We are of the view that except in. situations

where urgent steps are inperative and exercise of the
drastic power wunder the article cannot brook delay, the
President should use all other neasures to restore the

constitutional machinery in the State. The Sarkari a
Conmi ssion has al so made reconmendations in that behalf in
paragraphs 6.8.01 to 6.8.04 of its Report. It is not
necessary to quote them here. We endorse the sai d
recomendat i ons.

122

110. The next inportant question to be considered is of the
nature and effect of the action to be taken by the President
pursuant to the Proclamation issued by him The question
has to be considered with reference to three different
situations. Since clause (3) of Article 356 requires every
Procl amation issued under clause (1) thereof, to be laid
before each House of Parliament and also states that it
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shall cease to operate at the expiration of tw nonths
unl ess before the expiration of that period it has been
approved by resolutions of both Houses of Parlianment, the
guestion which energes is what is the | egal consequence of
the actions taken by the President, (a) if the Proclamation
is valid, yet, it is approved by both Houses of Parliament;
(b) if the Proclamation is invalid and not approved by
either or both Houses of Parlianent; and (c) if the
Proclamation is valid but not approved by either or both
Houses of Parlianent. The other question that arises in
this connection is, whether the | egal consequences differ in
these three classes of cases, depending upon the nature of
the action taken by the President.

111. The Proclamation falling under classes (a) and (b)
will not nmake any difference to the legal status of the
actions taken by the President under them The actions will
undoubtedly be illegal: However, the court by suitably
nmoul di ng the relief, and Parlianment and the State
Legi slature by legislation, may validate those acts of the
Presi dent. _which are capabl e of being validated. As far as
Parliament is~ concerned, such acts will not include the
renmoval of the Council of Mnisters and the dissolution of
the Legislative Assenbly since there is no provision in the
Constitution which  gives such power to  Parlianent. That
power is given exclusively to the Governor. under Articles
164(1) and 174(2)(b) respectively. It is this power, anong
others, which the President is entitled to assune under
Article 356(1)(a). Parliament ~can only approve or
di sapprove of the renoval of the Council of Mwnisters and
the dissolution of the Legislative Assenbly under cl ause (3)
of that article, if such action is taken by the  President.
The question then arises is whether the Council of Mnisters
and the Legislative Assenbly can be restored by the Court
when it declares the Proclamation invalid. There is no
reason why the Council of Mnisters and the Legislative
Assenmbly should not stand restored-as a consequence of the
i nvalidation of the Proclanation, 'the sane being the norma
legal effect of the invalid action. In the context of the
constitutional provisions which we have discussed and in
view of the power of the judicial review vested in the
court, such a consequence is also a necessary constitutiona
fall out. Unless such result is read, the power of judicia
review vested in the judiciary is rendered nugatory and
nmeani ngl ess. To hold otherwise is also tantanmount to
hol ding that the Proclanmation issued under Article 356(1) is
beyond the scope of judicial review. For when the validity

of the Proclamation is challenged, the <court wll be
powerless to give relief and would always be net with the
fait acconpli. Article 356 would then have to be read as an
exception to judicial review. Such an interpretation is
neither possible nor permissible. Hence the ‘necessary

consequence of the invalidation of the Proclamati on woul d be
the restoration of the Mnistry as well as the Legislative
Assenmbly in the State. 1In this connection, we may refer to
the decision of the Suprene Court of Pakistan in
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M an Muhammad Nawaz Sharif v. President of Pakistan29. The
Court there held that the inpugned order of dissolution of
Nati onal Assenbly and the dism ssal of the Federal Cabi net
were wthout |awful authority and, therefore, of no |ega
effect. As a consequence of the said declaration, the Court
declared that the National Assenbly, Prime Mnister and the
Cabi net stood restored and entitled to function as
i medi ately before the inmpugned order was passed. The Court
further declared that all steps taken pursuant to the
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i mpugned order including the appointnment of car et aker
Cabi net and caretaker Prime Mnister were also of no |ega

ef fect. The Court, however, added that all orders passed,
acts done and neasures taken in the nmeanwhile, by the
car et aker CGovernnent which had been done, taken and given
effect to in accordance with the terms of the Constitution
and were required to be done or taken for the ordinary and
orderly running of the State, shall be deened to have been
validly and legally done.

112. As regards the third class of cases where the
Procl amation is held valid but is not approved by either or
both Houses of Parlianment, the consequence of the sane woul d
be the sane as where the Proclanmation is revoked
subsequently or is not laid before each House of Parlianment
before the expiration of two nonths or where it is revoked
after its approval by Parlianent or ceases to operate on the
expiration of a period of six months fromthe date of its
i ssue, or of the further perm ssible period under clause (4)
of Article 356. It does not, however, appear from the
provisions ~of Article 356 or any other provision of the
Constitution, that mere nonapproval of a valid Proclanmation
by Parliament or its revocation or cessation, will have the
effect either of restoring the Council of Mnisters or the
Legi sl ative Assenbly. The inevitable consequence in such a
situation is fresh/elections and the constitution of the new
Legi sl ative Assenbly and the Mnistry in the State. The |aw
nmade in exercise of the power of the Legislature of the
State by Parlianent or the President or any other authority
during the period the valid Proclamati on subsists before it
is revoked or disapproved, ~or before it expires, is
protected by clause (2) of Article 357.

113. It is therefore, necessary to interpret clauses (1) and
(3) of Article 356 harnoniously since the provisions of
clause (3) are obviously nmeant to be a check by Parlianent
(whi ch al so consist of nmenbers fromthe States concerned) on
the powers of the President under clause (1). The check
woul d becone neaningl ess and rendered ineffective' if the
President takes irreversible actions while exercising his
powers under sub-clauses (a), (b) and (c) of clause (1) of
the said article. The dissolution of the Assenbly by
exerci si ng the powers of the Governor under Article

174(2)(b) w Il be one such irreversible action. Hence, it
will have to be held that in no case, the President shal

exercise the Govern's power of dissolving the Legislative
Assenbly till at |east both the Houses of - Parlianent have

approved of the Proclamation issued by hi munder clause (1)
of the said article. The dissolution of the assenbly prior
to the approval of the Proclamation by Parlianent under
clause (3) of the said article will be per se invalid.”  The
29 PLD (1993) sc473
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President may, however, have the power of suspending the
Legi sl ature wunder sub-clause (c) of clause (1) of the said
article.

114. Qur conclusion therefore firstly is that the President
has no power to dissolve the Legislative Assenbly of the
State by using his power under sub-clause (a) of clause (1)
of Article 356 till the Proclamation is approved by both the
Houses of Parliament under clause (3) of the said article.
He may have power only to suspend the Legislative Assenbly
under sub-clause (c) of clause (1) of the said article.
Secondly, the court nmay invalidate the Proclamati on whether
it is approved by Parlianent or not. The necessary
consequence of the invalidation of the Proclamation could be
to restore the status quo ante and, therefore, to restore
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the Council of Mnisters and the Legislative Assenbly as
they stood on the date of the issuance of the Proclanmation.
The actions taken including the laws made during the
interregnum nmay or may not be validated either by the court

or by Parliament or by the State Legislature. It may,
however, be made clear that it is for the court to nmould the
relief to neet the requirenents of the situation. It is not

bound in all cases to grant the relief of restoration of the
Legi slative Assenmbly and the Mnistry. The question of
relief to be granted in a particular case pertains to the
di scretionary jurisdiction of the court.

115. The further inmportant question that arises is whether
the court will be justified in granting interimrelief and
what woul d be the nature of such relief and at what stage it
may be granted. The grant of interimrelief would depend
upon various circumstances including the expeditiousness
with which the court is noved, the prima facie case wth
regard ~to the invalidity of the Proclamation made out, the
steps which -are contenplated to be taken pursuant to the
Procl amat'i on, etc. However, if  other conditions are
satisfied, it wll defeat the very purpose of the judicia

reviewif the requisiteinterimrelief is denied. The |east
relief that can be-granted in such circunstances is an
injunction restraining the holding of fresh elections for
constituting the /new'Legislative Assenbly. There is no
reason why such a relief should be denied if a precaution is
taken to hear the challenge as expeditiously as possible
taking into consideration the public interests involved.
The possibility of a delay in the disposal of the challenge
cannot be a ground for frustrating the constitutiaonal right
and defeating the constitutional provisions. |t has,
however, to be nade clear that the interlocutory relief that
nmay be granted on such challenge is to prevent t he
frustration of the constitutional remedy. It is not to
prevent the constitutional authority from exercising its
powers and discharging its functions. Hence it would be
whol ly inperm ssible either to interdict the issuance of the
Proclamation or its operation till a final verdict on its
validity is pronounced. Hence the normal rules of quia
timet action have no relevance in matters pertaining to the
challenge to the Proclamation. To conclude, the court _in
appropriate cases will not only be justified in preventing
hol di ng of fresh elections but would be duty-bound todo so
by granting suitable interimrelief to nake effective the
constitutional renedy of judicial review and to prevent the
emascul ation of the Constitution
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116. In the light of our conclusions with regard to the
scope of the power of the President to issue Proclamation
under Article 356(1), of the paraneters of judicial  review
and of the quia tinet action, we may now exani ne the ' facts
in the individual cases before us. It has, however, to be
made clear at the outset that the facts are not' being
di scussed with a viewto give relief prayed for, since in
all cases fresh elections have been held, new Legislative
Assenbl ies have been el ected and new Mnistries have been
installed. Nor do the petitioners/appellants seek any such
relief. The facts are being discussed to find out whether
the action of the President was justified in the |I|ight of
our conclusions above. The finding may serve as a guidance
for future. For the sake of conveni ence, we propose to dea

with the cases of the States of Karnataka, Meghalaya and
Nagal and separately fromthose of the States of H macha

Pradesh, Madhya Pradesh and Raj ast han.

KARNATAKA
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C. A No. 3645 of 1989

117. Taking first the challange to the Proclamation issued
by the President on April 21, 1989 dism ssing the Governnent
of Karnataka and dissolving the State Assenbly, t he
Procl amati on does not contain any reasons and nmerely recites
that the President is satisfied on a consideration of the
report of the Governor and other information received by
him that the Government of the State cannot be carried on
in accordance with the provisions of the Constitution. The
facts were that the Janata Party being the mgjority party in
the State Legislature had formed Government under the
| eadership of Shri S.R Bonmai on August 30, 1988 follow ng
the resignation on August 1, 1988 of the earlier Chief
M ni ster, Shri Hegde who headed the Mnistry from March 1985
till his resignation. “1n Septenber 1988, the Janata Party
and Lok Dal (B) nerged into a new party called Janata Dal.
The M nistry was expanded on April 15, 1989 with addition of
13 menbers. Wthin two days thereafter, i.e., on April 17,
1989, ' one Shri K. R Mol akery, a legislator of Janata Dal
defected " from the party and presented a letter to the
CGovernor ~wi thdrawi ng his support to the Mnistry. On the
next day, he presented to the CGovernor 19 letters allegedly
signed by 17 Janata Dal legislators, one independent but
associate legislator and one legislator belonging to the
Bhartiya Janata Party which was supporting the Mnistry,
withdrawing their support to the Mnistry. = On receipt of
these letters, the Governor is said to have called the
Secretary of the 'Legislature Departnent ‘and got t he
authenticity of the signatures on the said letters verified.
On April 19, 1989, the CGovernor sent a report to the
President stating therein that there were dissensions in the
Janata Party which had led to the resignation of Shri Hegde
and even after the formation of the new party, viz., ' Janata
Dal, there were dissensions and defections. In support of
his case, he referred to the 19 letters received by him He
further stated that in view of the wthdrawal of the support
by the said legislators, the Chief Mnister, Shri Bonmai did

not command a majority in the Assenbly and, hence, it was
i nappropriate under the Constitution, to have the State
administered by an Executive consisting of Council of
M ni sters which did
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not command the majority in the House. He also added that
no other political party was in a position to form the
Gover nnment . He, therefore, reconmended to the President
that he should exercise power under Article 356(1). It is
not disputed that the Governor did not ascertain the view of
Shri  Bommai either after the receipt of the 19 letters or
bef ore making his report to the President. On the next day,
i.e., April 20, 1989, 7 out of the 19 legislators who had
allegedly witten the said letters to the GCovernor sent
letters to him conplaining that their signatures were
obtained on the earlier letters by msrepresentation and
affirmed their support to the Mnistry. The State Cabinet
nmet on the sane day and decided to convene the Session  of
the Assenbly within a week, i.e., on April 27, 1989. The
Chief Mnister and his Law M nister net the Governor the
same day and inforned himabout the decision to sunmon the
Assenmbly Session. It is also averred in the petition that
they had pointed out to the Governor the recommendation of
the Sarkaria Conmi ssion that the strength of the Mnistry
should be tested on the floor of the House. The Chi ef
M nister also offered to prove his majority on the floor of
the House even by preponing the Assenbly Session, if needed.
To the sane effect, he sent a telex message to the
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Pr esi dent . The Governor, however, sent yet another report
to the President on the sanme day, i. e. April 20, 1989, in

particular, referring to the letters of 7 menmbers pledging
their support to the Mnistry and withdrawing their earlier
letters. He, however, opined in the report that the letters
from the 7 legislators were obtained by the Chief Mnister
by pressurising them and added that horsetradi ng was going
on and atnosphere was getting vitiated. In the end, he
reiterated his opinion that the Chief Mnister had lost the
confidence of the najority in the House and repeated his

earlier request for action under Article 356(1). On  that
very day, the President issued the Proclamation in question
with the recitals already referred to above. The

Procl amation was, thereafter approved by Parlianent as
required by Article 356(3). Shri Bommai and sone other
menbers of the Council of Mnisters challenged the validity
of the Proclanmation before the Karnataka H gh Court by a
wit petition on various grounds. The petition was resisted
by the Union of India, anong others. A three-Judge Bench of
the High Court dismssed the petition holding, anmbng other
things, that the facts stated in the Governor’s report could
not be held to be irrelevant and that the Governor’s
satisfaction that no other party was in a position to form
the Governnent had to be accepted since his personal bona
fides were not questioned and his satisfaction was based
upon reasonabl e assessnent of all the rel evant facts. The
court also held that recourse to floor-test was neither
conpul sory nor obligatory and was not a prerequisite to
sending the report to the President. It was also held that
the CGovern's report could not be challenged on the ground of
| egal nmala fides since the Proclamation had to be issued on
the satisfaction of the Union Council of Mmnisters. The
Court further relied upon the test laid dowmn in the State of
Raj ast han case3 and held that on the basis of the nateria

di scl osed, the satisfaction arrived-at by the President
could not be faulted.

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
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118. In view of the conclusions that we have reached wth
regard to the paraneters of the judicial review, it is clear
that the High Court had comrmitted an error in ignoring the
nost relevant fact that in view of the conflicting letters
of the 7 legislators, it was inproper on the part of the
CGovernor to have arrogated to hinself the task of hol ding,
firstly, that the earlier 19 letters were genuine and were
witten by the said legislators of their free wll and
volition. He had not even cared to interview the said
| egislators, but had nerely got the authenticity of. the
signatures verified through the Legislatures Secretariat.
Secondly, he also took upon hinmself the task of _deciding
that the 7 out of the 19 legislators had witten the
subsequent letters on account of the pressure fromthe Chief
M nister and not out of their free will. Again he had not
cared even to interviewthe said legislators. Thirdly, it
is not known fromwhere the Governor got the information
t hat there was horse-trading going on bet ween t he
| egi slators. Even assuming that it was so, the correct and
the proper course for himto adopt was to await the test on
the floor of the House which test the Chief Mnister had
willingly wundertaken to go through on any day that the
Governor chose. |In fact, the State Cabinet had itself taken
an initiative to convene the neeting of the Assenbly on
April 27, 1989, i.e., only a week ahead of the date on which
the Governor chose to send his report to the President.
Lastly, what is inportant to note in connection wth this
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episode is that the Governor at no tinme asked the Chief
M ni ster even to produce the | egislators before himwho were
supporting the Chief Mnister, if the Governor thought that
the situation posed such grave threat to the governance of
the State that he could not await the result of the floor-
test in the House. W are of the viewthat this is a case
where all cannons of propriety were throwmm to the wind and
the undue haste nmde by the Governor in inviting the
President to issue the Proclamation under Article 356(1)
clearly smacked of mala fides. The Proclamation issued by
the President on the basis of the said report of the
CGovernor and in the circunmstances so obtaining, therefore,
equally suffered from nala fides. A duly constituted
Mnistry was dismssed on the basis of material which was
neither tested nor allowed to be tested and was no nore than
the ipse dixit of the Governor. The action of the Governor
was nore objectionable since. as a high constitutiona

functionary, he was expected to conduct hinself nmore firmy

cautiously and circunspectly. Instead, it appears that the
CGovernor was in a hurry to dismss the Mnistry and di ssol ve
the Assenbly. The Proclanmati on having been based on the

said report and so-called other information which is not
di scl osed, was therefore liable to be struck down.

119. In this connection, it is necessary to stress that in
all cases where the support to the Mnistry is clainmed to
have been withdrawn by sone |egislators, the proper course
for testing the strength of the Mnistry is holding the test
on the floor of the House. That al.one is t he
constitutionally ordained forum for seeking openly and
objectively the clains and counterclains in that behalf.
The assessnent of the strength of the Mnistry is not a

matter of private opinion of any individual, be he the
Gover nor or the President. It is capable of bei ng
denonstrated and ascertai ned publicly inthe
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House. Hence when such denonstration is possible, it is not
open to bypass it and instead depend upon the subjective
sati sfaction of the Governor or the President. Such private
assessment is an anathema to the denocratic principle, apart
from being open to serious objections of —personal nmala
fides. It is possible that on sone rare occasions, the
floor-test may be inpossible, although it is difficult” to
envi sage such situation. Even assunming that there arises
one, it should be obligatory on the Governor in such
circunstances, to state in witing, the reasons for not
holding the floor-test. The High Court 'was, therefore,
wong in holding that the floor-test was neither ~conmpul sory
nor obligatory or that it was not a prerequisite to sending
the report to the President reconmending action  under
Article 356(1). Since we have already referred to the
reconmendat i ons of the Sarkaria Conm ssion i-n this
connection, it is not necessary to repeat them here.

120. The H gh Court was further wong in taking the  view
that the facts stated in the Govern’s report were —not
irrelevant when the Governor without ascertaining either
from the Chief Mnister or fromthe 7 MLAs whether their
retraction was genuine or not, proceeded to give his
unverified opinion in the nmatter. What was further
forgotten by the Hi gh Court was that assunming that the
support was withdrawn to the Mnistry by the 19 MLAS, it was
i ncurbent upon the Governor to ascertain whether any other
Mnistry could be forned. The question of personal bona
fides of the Governor is irrelevant in such matters. What
is to be ascertained is whether the Governor had proceeded
legally and explored all possibilities of ensuring a
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constitutional Governnent in the State before reporting that
the constitutional nachinery had broken down. Even if this
neant installing the Governnment belonging to a mnmnority
party, the Governor was duty-bound to opt for it so long as
the Governnent could enjoy the confidence of the House.
That is also the recommendati on of the five-menber Conmittee
of the Governors appointed by the President pursuant to the
decision taken at the Conference of Governors held in New
Del hi in Novenber 1970, and of the Sarkaria Conmi ssion

guoted above. It is also obvious that beyond the report of
the Governor, there was no other nmterial before the
Presi dent before he issued the Proclamation. Since the

"facts" stated by the Governor in his report, as pointed out
above contained his own opinion based on unascertained
material, in the circunstances, they could hardly be said to
form an objective material on which the President could have
acted. The Proclamation'issued was, therefore, invalid.

121. W may on this subject refer to the unani mous Report of
the five nenber Commttee of Governors which reconmended as
fol | ows:

" the test of confidence in the ninistry
should normally be left toa vote in the
Assenmbly ... where the Governor is satisfied
by what ever process or  neans, that the
m ni stry no | onger enjoys majority support, he
should / ask the Chief Mnister to face the
Assenbly and prove his nmpjority wthin the
shortest possible time. If the Chief Mnister
shirks ‘this primary responsibility and fails
to conply, the Governor would be in duty bound
to initiate steps to form an alternative
mnistry. A Chief
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Mnister’'s refusal to test his strength on
t he floor of _the Assenbly can well be

interpreted as prima facie proof of ' his no
| onger enj oyi ng the confidence of the

| egislature. |If then, ‘an alternative

can be fornmed, which, inthe Governor’'s view,
is able to conmand a majority in the Assenbly,
he rmust dismiss the mnistry in power  and
instal the alternative mnistry in office. On
the other hand, if no such mnistry is
possi ble, the Governor will be left wth no
alternative but to make a report to the
Presi dent under Article 356.
As a general proposition, it my be stated
that, as far as possible, the verdict as to
majority support clainmed by a Chief Mnister
and his Council of Mnisters should be left to
the legislature, and that it is only if a
responsi ble Government cannot be naintained
wi t hout doi ng vi ol ence to correct
constitutional practice that the Gover-nor
shoul d resort to Article 356 of t he
Constitution.
VWhat is inmportant to remenber is that recourse
to Article 356 should be the last resort for a
CGovernor to seek
the guiding principle being, as al r eady
stated, that the constitutional machinery in
the state should, as far as possible,
be mai ntai ned."

MEGHALAYA

mnistr
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T. C. Nos. 5 and 7 of 1992
122. In this case the challenge is to the Procl amati on dated
Cctober 11, 1991 issued under Article 356(1). The facts are
that the wit petitioner GS. Massar belonged to a front
known as Meghal aya United Parlianmentary Party (MJPP) which
had a majority in the Legislative Assenbly and had forned in
March 1990, a Governnent under the | eadership of Shri B.B
Lyngdoh. On July 25, 1991, one Kyndiah Arthree who was at
the relevant tinme, the Speaker of the House, was elected as
the | eader of the opposition group known as United Meghal aya
Parliamentary Forum (UMPF). The majority in this group
bel onged to the Congress Party. On his election, Shri
Arthree clained support of majority of the nmenbers in the
Assenbly and requested the Governor to invite him to form
the Covernnent. Thereupon, the CGovernor asked the then
Chief Mnister Shri-Lyngdoh to prove his majority on the
floor of the House. Accordingly, a special session of the
Assenmbly was convened on August 7, 1991 and a notion of
confidence in the Mnistry was noved. Thirty legislators
supported the notion and 27 voted against it. However
instead of _announcing the result of the voting on the
notion, the Speaker declared that he had received a
conpl ai nt agai nst 5 i ndependent M.As of the ruling coalition
front alleging that they were disqualified as |egislators
under the anti-defection |aw and since they had becone
disentitled to vote, he was suspending their right to vote.
On this announcenent, uproar ensued in the House and it had
to be adjourned. On August 11, 1991, the Speaker issued
show cause notices to the alleged
130
defectors, the 5 independent M.As on a conplaint. filed by
one of the legislators Shri Shylla. The 5 MAs replied to
the notice denying that they had joined any of the parties
and contended that they had continued to be independent. On
receipt of the replies, the Speaker passed an order on
August 17, 1991, disqualifying the 5 MLAs on the ground that
4 of themwere Mnisters in thethen Mnistry and’' one of
them was the Deputy Governnent - Chief Wip. Thereafter,
again on the Governor's advice, the Chief Mnister Shr
Lyngdoh sunmpned the session of the Assenbly on September 9,
1991 for passing a vote of confidence in the Mnistry. The
Speaker however, refused to send the notices of the session
to the 5 independent M.As disqualified by him and
simul taneously made arrangenments to prohibit their entry
into the Assenbly. On Septenber 6, 1991, the 5 MAS,
approached this Court. This Court issued interim order
staying the operation of the Speaker’s orders dated August
7, 1991 and August 17, 1991 in respect of four of them It
appears that one of the nenbers did not apply for / such
order. The Speaker, thereafter, issued a Press statenent in
whi ch he declared that he did not accept any interference by
any court Wth his order of August 17, 1991. The Governor
therefore, prorogued the Assenbly indefinitely by his ‘order
dat ed Septenber 8, 1991. The Assenbly was agai n convened at
the instance of the Governor on COctober 8, 1991. In the
neanwhile, the 4 independent MLAs who had obtained the
interim orders nmoved a contenpt petition in this Court
agai nst the Speaker who had not only rmade the declaration in
the Press statement defying the interimorder of this Court
but also taken steps to prevent the independent MAs from
entering the House. On Cctober 8, 1991, this Court passed
another order directing that all authorities of the State
shoul d ensure the conpliance of the Court’s interimorder of
Septenber 6, 1991. Pursuant to this direction, 4 of the 5
i ndependent M.As received invitation to attend the session
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of the Assenbly convened on Cctober 8, 1991. In all, 56
M_.As including the 4 independent MLAs attended the session

After the notion of confidence in the Mnistry was put to
vote, the Speaker declared that 26 voted for the notion and
26 against it and excluded the votes of the 4 independent
MLAS. Thereafter, declaring that there was a tie in voting,
he cast his own vote against the notion and declared that
the notion had failed and adjourned the House sine die.
However, 30 M.As, viz., 26 plus 4 independent M.As who had
voted for the notion, continued to stay in the House and
el ected the Speaker from anongst thenselves to conduct the

busi ness. The new Speaker declared that the motion of
confidence in the Mnistry had been carried since 30 MAs
had voted in favour of the Governnent. They further

proceeded to pass a nmotion of no-confidence in the Speaker
The 30 MLAs thereafter sent a letter to the Governor stating
therein that they had voted in favour of the Mnistry and
had also passed a motion of no-confidence in the Speaker
However, on Cctober 9, 1991, the Governor wote a letter to
the Chief Mnister asking himto resign in view of what had

transpired in t he Sessi on on Cct ober 8, 1991
Unfortunately, the Governor in the said letter al so
proceeded to observe that the non-cogni sance
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by the Speaker of the Suprene Court’s orders relating to the
4 i ndependent M.As was a matter between the Speaker and the
Court. The Chief Mnister noved this  Court, thereafter,
against the letter of the Governor, and this Court on
Cctober 9, 1991, anong other things, asked the Governor to
take into consideration the orders of this Court and votes
cast by the 4 independent M.As before taking any decision on
the question whether the Governnent had | ost the notion of
confidence. |In spite of this, the President on Cctober 11
1991 i ssued Proclamation under -~ Article 356(1). The
Procl amation stated that the President was satisfied on the
basis of the report fromthe Governor and other information
received by himthat the situation had arisen in which the
Government of the State could not be carried on in
accordance with the provisions of the Constitution. The
CGovernment was disnissed and the Assenbly was dissol ved.
This Court by an order of Cctober 12, 1991, set -aside the
order dated August 17, 1991 of the then Speaker. However ,
thereafter, both the Houses of Parlianment nmet and approved
the Procl amation i ssued by the President.
123. The wunflattering episode shows ~in unm stakable
terns the Governor’s unnecessary anxiety to disnmiss the
M nistry and di ssolve the Assenbly and al so his failure as a
constitutional functionary to realise the binding |ega
consequences of and give effect to the orders of this Court.
What is worse, the Union Council of Mnisters also chose to
give advice to the President to issue the Proclanmation on
the material in question. It is not necessary to comrent
upon the validity of the Proclamation any further save and
except to observe that prima facie the material before the
President was not only irrational but notivated by factua
and legal nala fides. The Proclamation was, therefore,
i nvalid.

NAGALAND
C. A Nos. 193-94 of 1989
124. The Presidential Proclamation dated August 7, 1988 was
i ssued under Article 356(1) inposing President’s rule in the
State of Nagaland. At the relevant tinme, in the Nagal and
Assenbly consisting of 60 nenbers, 34 belonged to Congress
1, 18 to Naga National Denocratic Party, one belonged to
Naga Peoples Party and 7 were independent. Shri Sema, the
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| eader of the ruling party was the Chief Mnister heading
the State Governnent. On July 28, 1988, 13 out of the 34
M_As of the ruling Congress | Party inforned the Speaker of

the Assenbly that they had forned a party separate from
Congress | ruling party and requested himfor allotment of

separate seats for themin the House. The session was to
conmence on August 28, 1988. By his decision of July 30,

1988, the Speaker held that there was a split in the party
within the meaning of the Tenth Schedul e of t he
Constitution. On July 31, 1988, Shri Vamuzo, one of the 13
defecting MLAs who had formed a separate party, informed the
CGovernor that he commanded the support of 35 out of the then
59 nenbers in the Assenbly and was in a position to formthe
CGover nrent . On Cctober 1988, the Chief Secretary of the
State wote to Shri Vanuzo that cording to his information,

Shri Vanmuzo had wongfully confined the
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M_LAs who had formed the new party. Shri Vanuzo denied the
sai d all egati on and asked the Chief Secretary to verify the
truth from the nenbers thenselves. On verification, the
nmenbers told the Chief Secretary that none of them was
confined, as alleged. On August 6, 1988, the Governor sent

a report to the President of India about the formation of a
new party by the 13 'M.AS.” He also stated that the said MAs
were allured by noney.  He further stated that the said MAs
were kept in forcible confinenent by Shri Vanuzo and one
other person, and that the story of split “in the ruling
party was not true. 'He added that the Speaker was hasty in
accordi ng recognition to the newgroup of the 13 nenbers and
comment ed t hat horse-tradi ng was going on inthe State. He
nmade a special reference to the insurgency in Nagal and and
al so stated that sone of the nenbers of the Assenbly were

having contacts wth the insurgents. He expressed the
apprehension that if the affairs were allowed to continue as
they were, it would affect the stability of the State. In

the meanwhile, the Chief Mnister submtted his resignation
to the Governor and recomrended the inposition’' of the
President’s rule. The President  thereafter, issued the
i mpugned Proclamation and disnmissed the GCovernment and
di ssol ved the Assenbly. Shri Vamuzo, the | eader of the new
group challenged the validity of the Proclamation in the
Gauhati Hi gh Court. The petition was heard by a D vision
Bench conmprising the Chief Justice and Hansaria, J. The
Bench differed on the effect and operation of Article 74(2)
and hence the matter was referred to the third Judge. But
before the third | earned Judge could hear the matter, the
Union of India nmoved this Court for grant of special |eave
whi ch was granted and the proceedings in the Hgh Court were
st ayed. It may be stated here that the Division Bench' was
agreed that the wvalidity of the Proclamation could be
exam ned by the court and it was not immne from judicia

revi ew. We have already discussed the inplications of
Article 74(2) earlier and have pointed out that although the
advice given by the Council of Mnisters is free from the
gaze of the court, the material on the basis of which the
advice is given cannot be kept away fromit and is open to
judicial scrutiny. On the facts of this case also we are of
the view that the Governor should have allowed Shri Vanuzo
to test his strength on the floor of the House. This was
particularly so because the Chief Mnister, Shri Sema had
al ready submitted his resignation to the Governor. This is
notw t hstandi ng the fact that the Governor in his report had
stated that during the preceding 25 years, no less than 11
Gover nient s had been formed and according to hi s
information, the Congress | MAs were allured by the
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nonetary benefits and that amounted to incredible lack of
political norality and conplete disregard of the wi shes of
the electorate. 1t has to be enphasi sed here that although
the Tenth Schedul e was added to the Constitution to prevent
political bargaining and defections, it did not prohibit the
formati on of another political party if it was backed by no
less than 1/3rd nmenbers of the existing legislature party.
Since no opportunity was given to Shri Vanuzo to prove his
strength on the floor of the House as claimed by himand to

form t he M ni stry, t he Procl amati on i ssued was
unconstituti onal
133

125. W may now deal with the cases of the States of Madhya
Pradesh, Rajasthan and H machal Pradesh. The el ections were
held to the Legislative Assenblies in these States along
with the elections to the Legislative Assenbly of Uttar
Pradesh, in February 1990. The Bhartiya Janata Party (BJP)
secured nmmjority in the Assenblies of all the four States
and forned Governnents there.

126. Foll'owing appeals of some organisations including the
BJP, thousands of kar sevaks from Uttar Pradesh as well as
from other States including Madhya Pradesh, Rajasthan and
H machal Pradesh gathered near the Ram Janam Bhuni - Babri
Masjid structure on Decenber 6, 1992 and eventually sone of
them denolished the “disputed structure. Foll owing the
denolition, on the sanme day the Utar ~ Pradesh Governnent
resi gned. Thereafter, on the sanme day the President issued
Procl amati on under . Article 356(1)  and di-ssol ved t he
Legi sl ati ve Assenbly of the State. ~The said Proclamation is
not chal |l enged. Hence we are not concerned in these
proceedings with its validity.

127. As a result of the denplition of the structure which
was admittedly a nobsque standing at the site for about 400
years, there were violent reactions in this country as well
as in the neighbouring countries where some tenples were

destroyed. This in turn created further reactions in this
country resulting in violence ‘and destruction  of the
property. The Union CGovernnent tried to cope up ‘with the

situation by taking several steps including a ban on severa
organi sations including Rashtriya Swayanmsevak Sangh (RSS)
Vi shva Hi ndu Parishad (VHP) and Bajrang Dal which had al ong
with BJP given a call for kar sevaks to march towards
Ayodhya on Decenber 6, 1992. The ban order was issued on
Decenmber 10, 1992 under the Unlawful Activities (Prevention)
Act, 1967. The dismissal of the State CGovernments and the
State Legislative Assenblies in Madhya Pradesh, Rajasthan
and H machal Pradesh were adnmittedly a consequence of these
devel opnent s and were effected by the i ssuance of
Procl amations under Article 356(1), all on Decenber’ 15,
1992.

MADHYA PRADESH
CA.  Nos. 1692, 1692-A to 1692-C of 1993 and CA. Nos.!| 4627-
30 of 1993
128. The Proclamation was a consequence of three reports
sent by the Governor to the President. The first was of
Decermber 8, 1992. It referred to the fast deteriorating
aw and order situation in the wake of w despread acts of
the State Government to stemthe tide primarily because of
the political |eadership’s "overt and covert support to the
associ at e conmunal organi sations" which seened to point out
that there was a breakdown of the adm nistrative nmachinery
of the State. This report was foll owed by second report on
December 10, 1992 which referred to the spread of violence
to the other till then peaceful areas. Yet another report
was sent by him on Decenber 13, 1992 along with a copy of a
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letter dated Decenber 11, 1992 received by him from the
Executive Director, Bharat Heavy El ectricals Ltd.,

134

Bhopal (BHEL). This letter had referred to the tota
failure of the |law and order nachinery to provide safety and
security of life and property in the areas in and around the
BHEL factory and the pressure brought on the administration
of the factory to accommpdate the kar sevaks in the BHEL

ar ea. The CGovernor also referred to the statement of the
Chief Mnister of Madhya Pradesh, Shri  Sunder Lal Patwa
describing the ban of RSS and VHP as unfortunate. 1In view

of the statement of the Chief Mnister, the Governor
expressed his doubt about the credibility of the State
CGovernment to inplenment sincerely the Centre’'s direction to
ban the said organisations, particularly because the BJP
| eaders including the Chief Mnister, Shri Patwa had al ways
sworn by the values and traditions of the RSS. In this
context, ‘he also referred to the decision of the VHP to
observe 13th Decenber as bl ackday to protest against the ban
and to observe protest week against the "heinous law' from
Decenber 14 to 20, 1992. He expressed his anxiety that al
these noves were fraught with danger in the context of the
situation obt ai ni ng t hen. The CGover nor, t her ef ore,
recormended that considering the said facts and the fact
that the RSS was contenplating a fresh strategy to chal k out
its future plan, and also the possibility of the | eaders of
the banned organisations going underground, particularly
with the connivance of the State Adm nistration, t he
situation demanded i medi ate i ssuance of the  Proclamation
Hence the Procl amati on.

H MACHAL PRADESH

T. C. No. 8 of 1993

129. The Proclanmation issued by the President succeeded the
report of the Governor of Hi nmachal Pradesh which was sent to
him on Decenmber 15, 1992. In hi's report the Governor had
stated, anpbng other things, that the Chief Mnister and his
Cabi net had instigated kar sevaks from H nmachal Pradesh to
participate in the kar seva on Decenber 6, 1992 at ~ Ayodhya.
Not only that, but some of the Mnisters had expressed their
desire publicly to participate in kar seva if the party
hi gh-comuand pernmitted themto do so. ~As a result, a nunber
of kar sevaks including some BJP M_As participated in-the
kar seva at Ayodhya. A nmenber of the Legislative Assenbly
belonging to the ruling BJP had al so openly stated that ~ he
had participated in the denolition of the Babri Masjid. The
Governor then added that Chief Mnister, Shri Shanta Kumar
had net himon Decenber 13, 1992, i.e., two days before he
sent the letter to the President, and had informed him "t hat
he desired to inplenment the ban orders inposed hy the
Gover nnent of India on RSS, VHP and three ot her
organi sations and that he had already issued directions in
that behalf’. The Governor, however, opined that since the
Chief Mnister hinself was a menber of RSS, he was not in a
position to i mpl enent  the di rections honest |y and
effectively and that nost of the people in the State felt
the sanme way. He also stated that sonme of the Mnisters
were publicly criticising the ban on the said three communa
organi sati ons and when the Chief Mnisters and some of his
coll eagues in the Mnistry were nenbers of the RSS, it was
not possible for the adm nistrative machinery to

135

i npl enent  the ban honestly and effectively. It is on the
basis of this report that the Proclamation in question was
i ssued.

RAJASTHAN
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T. C. No. 9 of 1993

130. The President Proclanati on was pursuant to the report
of the Governor sent to the Prime Mnister that GCovernment
of Rajasthan had played "an obvious role" in the episode at
Ayodhya; that the BJP had control over RSS, VHP and Bajrang
Dal which were the banned organi sations, and the ban was not
being inplenmented at all. One of the Mnisters had resigned
and along with him 22 MAs and 15500 BJP workers had
participated in the kar seva at Ayodhya. They were given a
royal send-off on their departure fromthe State and a roya
wel come on their return by the influential people in the
political party running the Governnent, i.e., BIJP. For nore
than a week, the | aw and order situation had deteriorated
and the dom nant feature of the breakdown of the law and
order situation was the anti-nminority acts. He opined that
it was not possible for the Adninistration to function
ef fectively, objectively and in accordance with the rule of
law inthe then political set-up and hence a situation had
arisen in which the Government of the State could not be
carried. ‘on in accordance wth the provisions of t he
Consti tution.

131. The validity of the three Proclamations was challenged
by wit petitions in the respective State H gh Courts. The
wit petition challenging the Proclamations in respect of
Madhya Pradesh Governnment and the Legislative Assenbly was
allowed by the H gh Court and the -appeal against the
decision of the Hgh Court is preferredin this Court by the
Union of India. By its order dated April 16, 1993, the wit
petitions challenging the Proclamations in respect of the
CGovernments and the Legislative Assenblies of Rajasthan and
H machal Pradesh which were pending in the respective High
Courts, stood transferred to this Court.

132. It is contended that the inposition of the President’s
rule in the States of Madhya Pradesh, Rajasthan and H macha
Pradesh was nmala fide, based on no satisfaction and was
purely a political act. Mer e fact t hat conmmuna
di sturbances and/or instances of arson and |ooting took
place is no ground for inposing the President’s /rule.
I ndeed, such incidents took place in several Congress (I)-
ruled States as well, as in particular, in the State of
Maharashtra on a much |arger scale and yet no action was
taken to di spl ace those Government whereas action was taken

only agai nst BJP Governnents. It is pointed out that so far
as Hi machal Pradesh is concerned, here were no - comunal
di sturbances at all. There was no law and order problem

worth the nane. Even the Governor’s report did not speak of
any such incidents. The Governnents of Madhya Pradesh,
Raj ast han and H machal Pradesh, it is argued, cannot be held
responsi ble for what happened at Ayodhya on Decenber 6,
1992. For that incident, the CGovernment of Utar ~Pradesh

had resigned owning responsibility therefor. It al so
poi nted out that according to the report of the Governor of
H macha

Ed.: Sunderlal Patwa v. Union of India, 1993 Jab LJ 387 (FB)
136

Pradesh, the Chief Mnister net himand indicated | clearly
that he was desirous of and was inplenenting the ban, and
that sone arrests were also made. In such a situation

there was no reason for the Governor to believe, or to
report, that the Chief Mnister is not sincere or keen to
i npl enent the ban on the said organisations. As a matter of
fact, the Tribunal under Unlawful Activities (Prevention)
Act, 1967, has declared the ban on RSS as illegal and
accordingly the ban has since been revoked. The non-
i mpl enentation of an illegal ban cannot be made the basis of
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action wunder Article 356. Assuning that there was such
inaction or refusal, it cannot be nmde a ground for
dismssing the State Governnent and for dissolving the
Assenbl y. The Wite Paper now pl aced before the Court was

not in existence on Decenmber 15, 1992. The rmani f estos
issued by the BIJP fromtine to tinme cannot constitute the
information referred to in the Proclamations not, in any

event, legally relevant material

133. In the counter to the wit petition in the WMudhya
Pradesh high Court, the case of the Union of India inter
alia, was that the Proclamation was issued on t he
satisfaction of the President that the Governnent of Madhya
Pradesh cannot be carried on in Accordance wth t he
provi sions of the Constitution. The reports of the Governor
di scl osed that the State Governnent had miserably failed to
protect the citizens and property of the State against
i nternal disturbance. On the basis of the said reports, the

Pr esi dent f or med the requisite sati sfaction. The
Procl amation ~under clause (1) has been approved by both
Houses of Parliament. |In such a situation the court ought

not to entertain the wit petition to scrutinise the w sdom
or otherwise of the Presidential Proclamation or of the
approval of Parliament.

134. It was further contended that the circunstances in the
State of MP. were/different fromseveral other States where
too serious disturbance to | aw and order took pl ace. There
is no conparison between both situations. "Besides Bhopal
over-all situationin the State of MP. was such that there
were sufficient and cogent reasons to be satisfied that the

Government in the State could not be carried on in
accordance with the provisions of the Constitution. It s
denied that there was no |law and order situation . in the
State." The GCovernor’'s reports are based upon relevant

material and are made bona fide, and after due verification

135. In the counter-affidavit filed inthe wit petition (TC
No. 8 of 1993) relating to H machal” Pradesh, it is stated
that the events of Decenber 6, 1992 were not the handiwork
of few persons. It is "the public attitude and statenents
of various groups and political parties including BIJP' which
led to the destruction of the structure in- question and
caused great damage to the very secular fabric of the
country and created comunal discord and di sharnmony all over

the country including Hi nmachal Pradesh." It is stated that
the repercussions of the event cannot be judged by conparing
the nunber of persons killed in different States. 't is

asserted that the Council of Mnisters and the President
"had a wealth of material available to themin the present
case which are relevant to the satisfaction formed under
Article 356.
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They were al so aware of the serious danage to communal amty
and harmony which has been caused in the State of | Madhya
Pradesh, ampong others. They were extrenmely concerned wth
repercussi ons which events at Ayodhya might still have in
the States" and "the ways and nmeans to bring back nornalcy
not only in the law and order situation but also comunal
amty and harnony which had been so badly damaged as a
result of the activities, attitude and stand of inter alia
the party in power in the State". It is also stated that,
according to the definite information available to the
Government of India, nmenbers of the RSS were not only
present on the spot at Ayodhya but actually participated in
the denolition and they were responsible for pronotion of
conmunal disharnmony. It is also asserted that the action
was taken by the President not only on the basis of the
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report of the Governor but also on the basis of other
i nfornmati on received by him

136. In the counter-affidavit field in the wit petition
relating to Rajasthan (TC No. 9 of 1993), it is stated that
after the demolition on Decenber 6, 1992, violence started
in various parts of the country leading to loss of life and
property. It is asserted that it is not possible to assess
the law and order situation in different States only on the
basis of casualty figures. The situation in each State has
to be assessed differently. The avernent of the petitioner
that the State Governnent inplemented the ban on RSS
properly is denied. There is no requirement that the report

of the CGovernor should be addressed to the President. It
can also be addressed to the Prime Mnister. Besi des the
report of the Governor, other information was al so avail abl e
on which the President had fornmed his satisfaction. The

all egations of nala fide, capricious and arbitrary exercise
of power are denied. The Presidential Proclamation need not
contain reasons for the action, it 1is submtted. No
irrelevant ~material was taken into consideration by the
Presi dent .

137. The learned counsel for Union of India and other
counsel supporting the inpugned Proclamati ons argued that
the min plank and the primary programme of BJP was the
construction of a Ram Tenple at the very site where the
Babri Masjid stood. The party openly proclained that it
will renove relocate, as it called it the Babri Masjid
structure since according to it the Babri Msjid was
superinposed on an existing Ram Tenple by Enperor Babar
The party cane to power in all the four States on the said
pl ank and since then had been working towards the said goal
It has been the single goal of all the leaders of BJP, their

M nisters, legislators and all cadres. For this ' purpose,
they had been repeatedly collecting kar sevaks from al
coners at Ayodhya from time to tinme. In the days

i medi ately preceding Decenber 6, 1992, their |eaders had
been inciting and exhorting their followers to denolish the
Babri Masjid and to build a tenple there. The Mnisters in
Madhya Pradesh, Hi machal Pradesh and Raj ast han had  taken
active part in organising and sendi ng kar sevaks to Ayodhya.
When the kar sevaks returned from Ayodhya after denoli shing
the Misjid, they were welcomed as heroes by those very
per sons. Many of the Mnisters and Chief Mnisters were
nmenbers of RSS and were protesting against the ban on it.
138

They could not, therefore, be trusted to enforce the ban
notw t hst andi ng the protestations to the contrary by sone of
them The counsel relied for the purpose upon the foll ow ng
facts to support their contentions :

138. In May/June 1991, md-termpoll was held to Lok Sabha.
The mani festo i ssued by the BJP on the eve of May/June 1991
md-termpoll states that the BJP "seeks the restoration of
Ram Jananbhoomi in Ayodhya only by way of a synbolic
righting of historic wongs, so that the ol d unhappy chapter
of acri nony could be ended, and a Grand Nat i ona

Reconciliation effected". At another place under the head
"Sri Ram Mandir at Janmasthan", the follow ng statement
occurs : "BJP firnmly believes that construction of Ram

Mandir at Janmasthan is a symbol of the vindication of our
cultural heritage and national self-respect. For BIJP it is
purely a national issue and it will not allow any vested
interests to give it a sectarian and comrunal col our

Hence, the party is comritted to build Sri Ram Mandir at
Janmast han by relocating superinposed Babri structure wth
due respect." By thenmselves, the above statements may not
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nmean that the programe envisaged unlawful or forcible

denmoliti

on of the disputed structure. The said statenents

are also capable of being understood as nmeaning that the
party proposed to vindicate their stand by constitutiona

nmeans that the disputed structure was in fact the Ram
Janmasthan which was forcibly converted into a nosque by

Enper or
the sai
However ,

speeches

anot her

Babar and that only thereafter they would relocate
d structure and build Sri Ram Tenple at that site.
the above statenments when read in the light of the
and acts of the | eaders of the BJP, give room for
interpretation as well. Those facts are brought out

in the "Wite Paper on Ayodhya" issued by the Governnent of
India in February 1993. 'They are as follows :

"“A novenent to construct the Sri Ram Tenpl e at
the site of the disputed structure by renoving
or relocating it gathered strength in recent
years. A determned bid to storm the
structure in Cctober/Novenmber 1990 resulted in
sone damage to the structure and | oss of lives
as ~a result of police firing. The Centra
Gover nnent was negotiating wth various
parties and organisations for a peacefu
settlenent of the issue. However, a new
dimension was added to the canpaign for
construction of the tenple with the formation
of the CGovernnent in Uttar Pradesh in June
1991. The Gover nnent decl ared itself
conmitted to the construction of the templ e
and took certain steps |ike the acquisition of
| and adj.oi ni ng t he di sputed structure,
derol i tion of ~certain ot her structures,
including tenples standing on the acquired
l and, and digging and levelling of a part of
the acquired land. ~ The ~disputed structure
itself was left out of “the acquisition.-The
plan of the proposed temple released by the
VHP  envi saged | ocation of the sanct um
sanctorum of the tenple at the very site of
the disputed structure. The Union - Governnent
was concerned about. the safety of the
structure. But at the neeting of the Nationa
Integration Council held on Novenber 2, 1991
the Chief Mnister of Utar Pradesh, Shri
Kal yan Si ngh, undertook to pr otect t he
structure and assured everybody there that
is the
139
responsibility of the State GCovernnment to
protect the disputed structure and that no one
would be allowed to go there. He al so
undertook that all the orders of the court
will be faithfully inplenented. In July 1992,
a |large nunber of kar sevaks gathered on the
acquired land and proposed to start the
construction. The situation was averted —and
kar seva was called off on July 26, 1992. The
BJP decided to re-enact the Rath Yatra by Shr
L. K. Advani and Shri MM Joshi on the pattern
of 1990 Rath Yatra with the objective of
nmobi lising people and kar sevaks for the
construction of Sri Ram Tenple. Shri Advan
said that they have now plunged into the
tenmpl e novenent in full strength. The |eaders
of the BJP were acting in concert wth VHP,
RSS and allied organi sations. The Rath Yatras

it
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started on Decenber 1, 1992. Shri  Advan
started from Varanasi and Shri Joshi from
Mat hur a. The starting points had their own
sinister significance for the future demands
and programres for restoration of the tenples
at both these places. Both the | eaders
travel l ed through eastern and western parts of
Utar Pradesh and reached Ayodhya. Duri ng
their Yatr a, both these | eaders gave
provocative speeches and nobilised kar sevaks
and asked their workers and people to reach
Ayodhya in | arge nunbers to performkar seva
Shri L.K Advani, during the Rath Yatra, kept
constantly appealing to the kar sevaks to take
the plunge and not bother about the surviva
of the Kalyan Singh Governnent. He also Kkept
saying that kar-seva in Ayodhya would not
remain restricted to 'bhajan or kirtan’ but
woul d- i nvol ve physical | abour. Shri  Joshi
during the Rath Yatra, naintained that the BIJP
Government in U P.-would not use force against
the kar sevaks in Ayodhya and that the nature
of kar seva woul d be decided by Sants/Mhants
and the RIBBMissue was a religious matter
whi ch can be solved only by the Dharnacharyas
but ' not by the Suprenme Court. He threatened
of serious consequences if the BJP Governnent
in UP. was disnmssed. On Decenber 1, 1992,
Shri  “Joshi appealed to the gathering (at
Mat hura) to assenble at Ayodhya in |large
nunbers for kar seva and denolish the socall ed
Babri Masjid. Snt Vijayaraje Scindia, another
| eader of the BJP stated at Patna on ' Novenber
23, 1992 that the Babri Masjid will have to be
denol i shed, Shri- V.H Dalmya, a | eader of VHP
decl ared on November 9, 1992 at Del hi that the
RIB Tenple woul d be constructed in the sane
way it was denolished by Babar. He stated
t hat kar sevaks were pressurising the
| eadership that they should be called not to
construct the RIB Tenmple but to denolish the
masjid. As early as Decenber 1, 1992, 25,000
kar sevaks had reached Ayodhya. By Decenber
5, their nunber crossed two | akhs.
Arrangenments were made for their acconmopdation
in tents, schools and coll eges and even in the
open near the disputed structure. ~The I|oca
Admi ni stration stepped up its efforts to
increase civic anenities in view of t he
arrival of kar sevaks in such | arge nunbers.
The Central Governnment had posted paranilitary
forces at Ayodhya to neet any eventuality and
to be ready for any assistance that the [ocal

140
Adm nistration or the BJP Governent nmmy -ask
for . Instead of utilising the services of the

said forces, the Chief Mnister of Utar
Pradesh had been protesting to the Centra
CGovernment about the camping of the said
forces at Ayodhya. In his letter dat ed
Decenber 1, 1992 addressed to the Prine
M nister, Shri Kalyan Singh recorded his
protest about the continued presence of the
sai d forces at Ayodhya, terned it as
unaut horised and illegal on the ground that
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they were stationed there without the consent
and agai nst the wishes of t he State
Gover nrent .

On Decenber 6, 1992, while the crowd of Kkar
sevaks was being addressed by | eaders of the
BJP, VHP, etc., roughly 150 persons in a
sudden nove broke through the cordon on the
terrace, regrouped and started pelting stones
at the police personnel. A large crowd broke
into the disputed structure. The nob swelled
enornously wthin a short tine and started
denolishing the structure. The local police
stood by as mute spectators since they were
under orders of the Chief Mnister not to use

force against  the kar sevaks. The centra
forces ~were-equally hel pless since they were
not allowed to intervene by t he | oca

Magi strate on the spot.”
139. It was also enphasised that according to the statenent
of the Union Hone M nister nade in Rajya Sabha on Decenber
21, 1992, "all these kar sevaks, when they returned, were
recei ved by the Chief Mnisters and M nisters".
140. Relying on these facts and events, it was contended
that what happened on Decenber 6, 1992 did not happen in a

day. It was the culnmination of a sustained canpaign carried
on by the BJP and other allied organisations over the |ast
few years. It was then pointed out that in- the manifesto

issued by the BJP.in connection with the 1993 GCenera
El ections, there is not a word of regret about what happened
on Decenmber 6, 1992. On the contrary,  the follow ng
statenment occurs there under the headi ng "Ayodhya"
Ayodhya
In their actions and utterances, the forces of
pseudo-secul ari sm convey the unm st akabl e
i mpressi on of a deep repugnance for all things
H ndu. I ndeed,  in their mnds ’'H ndu has
come to be associated with ’'communal’. The
controversy over the Ram Jananbhooni ‘tenple in
Ayodhya is a powerful illustration of this
phenomenon. For them' Sahmat’ is secular and
"Saffron’ communal . Al though the facts of the
di spute are well known, certain features nerit
repetition. First, it was always apparent
that a vast mpjority of H ndus were totally
conmitted to the «construction of a grand
temple for Lord Rana at the site where puja
has been perforned uninterruptedly since 1948
and where besides, no namaz has been offered
since 1936. The structure built by the Mghul
Enperor Babar was viewed by the Hindus 'as a
synbol of national humliation

141
Second the election of 1991 in Utar Pradesh
centered on the Ayodhya dispute. It was a

virtual referendum on Ram Jannmabhoom and the
BJP with its promse to facilitate t he
construction of the Ram Temple won the

el ection. However, this nandate did not
prevent the Congress and other pseudo-secul ar
parties from wlfully obstructing the

initiatives of the Utar Pradesh Governnent.
Everything, fromadministrative subterfuge to
judicial delay, was used by the opponents of
the tenple to prevent the BJP Government from
fulfilling its promise to the electorate.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 75 of 224

On Decenber 6, 1992 kar sevaks fromall over
India assenbled in Ayodhya to begin t he
reconstruction of the Rama Tenple at the site
adjoining the garbha griha. Mtters took an

unexpect ed turn when, anger ed by t he
obstructive tactics of the Narasinmha Rao
Government, inordinate judicial delays and

pseudo-secul ari st taunts, the kar sevaks took
matters into their own hands, denolished the
di sputed structure and constructed a makeshift
tenmple for Lord Rama at the garbha griha.
Oming responsibility for its inability to
prevent the denmplition, the BJP Governnent
headed by ~ Shri Kalyan Singh submitted its
resignation. A disoriented Central Governnent
was not content wth the inposition of
President’s rule in Utar Pr adesh. In
viol ation of denocratic norms, the Centre
di sm. ssed the BJP Governnents in Rajasthan
Madhya Pradesh and H nachal Pradesh. Further
it banned the Rashtriya Swaynmsevak Sangh
Vi shwa Hi ndu Parishad and Bajrang Dal .

Wrst of all, in collusion with other rootl ess
forces the Governnent wunleashed a vicious
propaganda offensive ained at belittling the

Hi ndus. The kar sevaks were denigrated as
fascists, |lunmpens and vandal s, -and Decenber 6,
was descri bed as a " national shane’ .

Recently, the CBI' has filed charge-sheets
agai nst . leaders of the BJP and the Vishwa
H ndu Parishad with the purpose of  projecting
them as crimnals.
This relentless onslaught of the pseudo-
secul ar forces agai nst the people of India had
very serious consequences. For a start, it
created a w de emptional gulf between the
rulers and the people. Ayodhya was a / popul ar
i ndi ctmrent of the spurious politics of double-
st andar ds. Far fromrecognising it as’ such
the Congress and other anti-BJP parties used
it as a pretext for furthering the cause of
unprinci pled mnorityism
It is this mnorityism that prevents the
Congress, Janata Dal, Sammjvadi Party and -the
Conmuni st Parties fromcomng out wth an
unanbi guous decl aration of intent on -Ayodhya.
Thi s BJP is the only party whi ch is
categorical in its assurance to facilitate the
construction of the Rama Tenple at the site of
the erstwhile Babri structure. This is/ what
the people desire."
141. The further submi ssion was that the denolition of the
di sput ed structure was the outcome of the speeches,
programme and the several canpaigns including Rath Yatras
undertaken by the I|eaders of the BIJP. It is neither
possible nor realistic to dissociate the GCovernnments of
Madhya Pradesh, Rajasthan and H nachal Pradesh fromthe acts
and deeds of their

142

party. It is one party with one progranme. It is stated in
the report of the Hi machal Pradesh Governor that the Chief
M ni ster hinself was a nenber of the RSS. |In the report of

the Governor of Madhya Pradesh also, it is stated that the
Chief Mnister and other Mnisters swore by the values and
traditions of the RSS. The reports also indicate that these
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Governnent s actively participated in or gani si ng and
despat chi ng the kar sevaks to Ayodhya and wel coned them and
prai sed when they cane back after doing the deed. Thus, a
conmon thread runs through ail the four BJP Governments and
binds them together. The nanifestos of the party on the
basi s of which these Governments canme to power coupled wth
their speeches and actions clearly denbnstrate a combnness
and wunity of action between the party and the f our
Gover nnent s. The very nmanifestos and their progranme of
action were such as to hurt the religious feelings of the
Muslim comunity. The denmolition of the disputed structure
was no ordinary event. The disputed structure had becone
the focal point and the bone of contention between two
religious conmunities. The process which resulted in the
denmolition and the manner in which it was perpetrated, dealt
a serious Dblowto the conmunal harmony and peace in the

country. It had adverse international repercussions as
well. A nunber of H ndu tenples were denolished in Pakistan
and Bangl adesh in reprisal of the denolition at Ayodhya. It

was difficult inthis situation for the mnorities in the
four States to have any faith intile neutrality of the four
CGover nment s. It was absolutely necessary to recreate a
feeling of security anong them They required to be assured
of the safety and security of their person and property.
This was not possible with the BJP Governnents in power.

142. It was also stressed that the Chief Mnisters of
H machal Pradesh and Madhya Pradesh were the nmenbers of the
banned RSS. In such circunstances, the respective Governors

were rightly of the view that the said Chief Mnisters could
not be expected to, or relied upon to inplenment the ban
sincerely. Hence it could not be said to be an unfounded
opi ni on. Allowing a party which had consciously and
actively brought about such a situation-to continue in
office in these circunmstances would not have helped in
restoring the faith of people in general and of the
mnorities in particular. It isno answer to say that
di sturbance took place on a nmuch larger scale in/ certain
States ruled by Congress (1) parties and that no action was
taken agai nst those CGovernnents.
143. In reply to these contentions, the counsel for the
petitioners submtted that if the reasoning of the counse
for the Union of India was accepted, it would mean that ~ BJP
cannot form Governnment in any State and the party hasto be
banned and that the acceptance of such submni ssions would
create a serious political situation. They also pointed out
that the majority judgnment of the two judges of the Madhya
Pradesh Hi gh Court had quashed the Proclamation taking the
view that it was not possible to accept that failure on the
part of the State Governnent to save the lives and
properties of «citizens in a fewcities inthe State 'as a
result of sudden

Ed.: Sunderlal Pa a v. Union of India, 1993 Jab 'LJ 387
(FB)
143
out br eak of viol ence could reasonably |ead to t he
satisfaction of the President that the Government was unabl e
to function in accordance wth the Constitution and,
therefore, the consequent dissolution of the Assenbly was
al so bad in | aw
144. The gist of the contentions of the petitioners was that
nere disturbance in sonme parts of Madhya Pradesh and
Raj asthan involving the |loss of sonme lives and destruction
of some property did not anobunt to a situation where it
could be said that the Governnments of those States could not
be carried on in accordance with the provisions of the
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Constitution. Further, the fact that the Mnistries of
these States belonged to BIJP whose one of the politica
pl anks in the election nmanifesto was the construction of Sr
Ram Tenple at the site of the nosque by relocating the
nosque somewhere el se, did not amount to an act to give rise
to the apprehension that the Mnistries of that party were
infidel to the objective of secularism enshrined in the
Consti tution. So also, the pursuit of the programme of
constructing the tenple on the site of the nosque by
rel ocating the latter elsewhere, by speeches and by
exhorting the kar sevaks to assenbl e at Ayodhya on Decenber
6, 1992 and by giving thema warm send-off for the purpose
did not anpunt to a deviation fromthe creed of secularism
nor did the welcome to the kar sevaks in the State after the
destruction of the nosque or the inaction of the | eaders of
the BJP present at the site in preventing the kar sevaks
from destroying the npbsque or-want of the expression of
regret ~on their part over such destruction anobunt to a
breach' of the goal of secularism A nere continuance in
office ~of “the Mnistries which were forned on the said
political - plank in the aftermath of ‘the destruction of the
nosque by itself could not further have led to the feelings
of insecurity in the mnds of the Muslinms when the State
Governments of Rajasthan and Madhya Pradesh could not be
said to be remiss in taking all necessary actions to prevent
riots and violence and when there was no incident of
viol ence or destruction in H machal Pradesh. As agai nst
this, the sum and substance of the contentions on behalf of
the Union of India and others supporting the  Procl amations
in these States was that the Mnistries heading the
Adm nistration in these States could not be trusted to
adhere to secul ari smwhen they had admittedl y come to power
on the political plank of constructing Sri -Ram Mandir on the
site of the nbsque by relocating the nosque el sewhere ' which
meant by destroying it and thenreconstructing it at other
pl ace. This was particularly so, when by its actual deed on
Decenber 6, 1992, the party in gquestion denonstrated what
they neant by their said political manifesto. It was facile
thereafter to contend that the party only wanted to foll ow
the constitutional neans to pursue the goal of constructing
the Ram Tenple on the said site. The destruction of nosque
was a concrete proof of the creed which the party in
guestion wanted to pursue. In such circunstances, the
Mnistries formed by the said party could not be trusted to
follow the objective of secularismwhich was part of the
basi c structure of the Constitution and al so the soul of the
Consti tution.

145. These contentions inevitably invite us to discuss. the

concept of secularismas accepted by our Constitution. Qur
Constitution does not
144

prohibit the practice of any religion either privately or
publicly. Through the Preanble of the Constitution, the
peopl e of this country have solemly resolved to constitute
this country, anbng others, into a secular republic and to
secure to all its citizens (i) JUSTICE, social, econom ¢ and
political; (ii) LIBERTY of thought, expression, belief,
faith and worship; (iii) EQUALITY of status and of
opportunity; and (iv) to pronote anmong themall FRATERNI TY
assuring the dignity of the individual and the wunity and
integrity of the Nation. Article 25 of the Constitution
guarantees to all persons equally the freedom of conscience
and the right to freely profess, practise and propagate
religion subject to public order, norality and health and
subject to the other Fundamental Rights and the State’'s
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power to mmke any law regulating or restricting any
economc, financial, political or other secular activity
whi ch may be associated with religious practice. Article 26
guarantees every religious denomnation or any section
thereof the right (a) to establish and maintain institutions
for religious and charitable purposes, (b) to manage its own
affairs in matters of religion, (c) to own and acquire
novabl e and i movabl e property and (d) to admnister such
property in accordance with |aw. Article 29 guarantees
every section of the citizens its distinct culture, anong
ot hers. Article 30 provides that all minorities based on
religion shall have the right to establish and adm nister
educational institutions of their choice. It prohibits the
State from naking any discrimnation in granting aid to an
educational institution nanaged by a religious mnminority.
Under Articles 14, 15 and 16, the Constitution prohibits
di scrimnation against —any citizen on the ground of his
religion and guarantees equal protection of law and equa
opportunity of public enmploynent.  Article 44 enjoins upon
the State to endeavour to secure to its citizens a uniform
civil code. Article 51-Acasts a duty on every citizen of
India, among others, (a) to abide by the Constitution and
respect its ideals and institutions, (b) to pronote harnony
and the spirit of common brotherhood, anong all the people
of India, transcending, anobng others, religi ous and
sectional diversities, (c) to value and preserve the rich
heritage of our conposite culture, (d) to develop scientific
temper, humanismand the spirit of inquiry and reform and
(e) to safeguard public property and to abjure’ viol ence.
146. These provi si ons by i mplication pr ohi bi t the
establishnment of a theocratic State and prevent the State
either identifying itself with or favouring any particular
religion or religious sect or denomination. The State is
enjoined to accord equal treatment to all religions and
religious sects and denoni nations.
147. As has been explained by Shrict MC. Setalvad (Pate
Menorial Lectures-- 1965 on Secul arisn -
"Secul ari smoften denotes the way of life and
conduct gui ded by materialistic considerations
devoid of religion. The basis of this
ideology is that material means -alone can
advance mankind and that religious beliefs

retard the growmh of the human beings ... this
i deol ogy is of
145

recent growh and it is obvious that it is
quite different fromthe concept of secular
State in the Wst which took | root many
centuries ago.
A different viewin relation to religion is
the basis of ’'secularism understood- in the
sense of what nmay be called a "secul ar
attitude’ towards life. Society generally or
the i ndi vi dual constituting it tend
progressively to isolate religion from the
nore significant areas of common life. Many
of us, Hindus and Muslinms and others, are in
our way of life, and outlook on nbst matters
| argely governed by ideas and practices which
are connected with or are rooted in our
religion. The secular attitude would wean us
away from this approach so that in our
rel ati ons with our fellow beings or in
dealings with other social groups, we have
| ess and less regard for religion and
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religious practices and base our |ives and
actions nore on wor | dl y consi der ati ons,
restricting religion and its influence to what

has been called its 'proper’ sphere, i.e., the
advancenent of the spiritual life and well-
being of the individual. Secularismof this

character is said to be essential to our
progress as human beings and as a nation
because it wll enable us to shake off the
narrow and restrictive outl ook arising out of
casteism communalism and other |ike ideas
whi ch cone in the way of our devel oprent.
"secul arism of the kinds we have adverted to
above. ... No doubt, the two concepts are
i nt er dependent in the sense that it is
difficult to conceive of a society or a group
of individuals being induced to adopt a
secul ar -~ phil osophy. or a secular attitude
without the aid of a secular State.

A secular State is not easy to defi ne.
According tothe liberal denocratic tradition
of the West, the secular State is not hostile
to religion but holds itself neutral in
matters of religion.......

Thereafter, referring to the Indian concept of
secularism the learned jurist stated as
follows :

" the secularist way of life was repeatedly
preached by |eaders of novenent so t hat
religious matters cane to be regarded entirely
as rel ating to the conscience of the
individuals.......

"The coming of the partition enphasised the
gr eat i mportance of seculari sm
Not wi t hst andi ng the partition, a large Mislim
mnority consisting of a tenth of the
popul ation continued to be the citizens of
i ndependent India. « There are other “inportant

mnority gr oups of citizens. In t he
circunstances, a secular Constitution for
i ndependent I ndia under which all “religions
could enjoy -equal freedomand all citizens
equal right and which could weld together into
one nati on, t he di fferent religious

conmuni ti es, becone inevitable."
Thereafter, the learned jurist has gone on to point out that
our Constitution undoubtedly |acks a conplete ~separation
between the church and the State as in the United States and
at the sane tine we have no established church as in~ G eat
Britain or sone other countries. In our country, al
religions are placed on the basis of equality and it would,
therefore, seemthat it is erroneous to
146
describe our country as a secular State. He quoted  Dr
Radhakri shnan who said that "the religious inpartiality  of
the Indian State is not to be confused with secularism or

at hei snm'. He al so pointed out that the proceedings of the
Constituent Assenbly show that "two attenpts nade to
introduce the word ’'secular’ in the Constitution had
failed. ..." At the sane time, he asserted that.......

nevertheless, it could not be said that the Indian State did
not possess sone inportant characteristics of a Secular
State" and has pointed out sone of the provisions of the
Constitution to which we have already mnmde a reference
above. He has then stated that the ideal of a Secular State
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in the sense of a State which treats all religions alike and
di spl ays benevol ence towards themis in a way nore suited to
the Indian environment and clinate than that of a truly
Secular State by which he neant a State which creates
conpl ete separation between religion and the State. Justice
Chi nnappa Reddy, delivering his Anbedkar Menorial Lecture on
"I ndian Constitution and Secul ari sm has observed t hat
"1 ndi an constitutional secularism is not
supportive of religion at all but has adopted
what may be termed as permssive attitude
towards religion out of respect for individua
conscience and dignity. There, even while
recogni sing the right to profess and practise
religion, etc., it has excluded all secular
activities fromthe purview of religion and
also of practices which are repugnant to
public order, nmorality and health and are
abhorrent to human rights and dignity, as
enbodied in the other fundanental rights
guar anteed by the Constitution."
148. One thing which prom nently energes from the above
di scussion on secularismunder our Constitution is that
what ever the attitude of the State towards the religions,
religious sects and denom nations, religion cannot be m xed

with any secular/ activity of the State. In fact, the
encroachnment of religion into secular activities is strictly
pr ohi bi t ed. This is evident fromthe provisions of the
Constitution to which we have made reference  above. The

State’'s tol erance of religion or religions does not make it
either a religious or a theocratic State. Wen the State
allows citizens to practise and profess their religions, it
does not either explicitly or inmplicitly allow them to
introduce religion into non-religious and secul ar activities
of the State. The freedom and tol erance of religion is only
to the extent of permitting pursuit of spiritual life 'which
is different fromthe secular life. ~ The latter falls in the
exclusive domain of the affairs of the State. This/is also
cl ear from sub-section (3) of Section 123 of the
Representati on of the People Act, 1951 which prohibits an
appeal by a candidate or his agent or by any - other  person
with the consent of the candidate or his election agent to
vote or refrain fromvoting for any person on the ground of
his religion, race, caste, comrunity or |anguage or the use
of or appeal to religious synbols. Subsection (3-A) of the
same section prohibits the pronotion or attenpt to pronote
feelings of ennity and hatred between different classes of
the citizens of India on the grounds of religion, race,
caste, community or |anguage by a candidate or ‘his agent or
any other person with the consent of the candidate or  his
el ection agent for the furtherance of the prospects of 'the
147

election of that candidate or for prejudicially affecting
the election of any candidate. A breach of the provisions
of the said sub-sections (3) and (3-A) are deened to  be
corrupt practices within the neaning of the said section
149. M. Ram Jethnal ani contented that what was prohibited
by Section 123(3) was not an appeal to religion as such but
an appeal to religion of the candi date and seeking vote in
the nane of the said religion. According to him it did not
prohibit the candidate from seeking vote in the nane of a
religion to which the candidate did not belong. Wth
respect, we are unable to accept this contention. Readi ng
sub-sections (3) and (3-A) of Section 123 together, it is
clear that appealing to any religion or seeking votes in the
nane of any religion is prohibited by the two provisions.
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To read otherwise is to subvert the intent and purpose of
the said provisions. What is nore, assuming that the
interpretation placed by the | earned counsel is correct, it
cannot control the content of secularismwhich is accepted
by and is inmplicit in our Constitution
150. In view of the content of secul arism adopted by our
Constitution as discussed above, the question that poses
itself for our consideration in these matters is whether the
three CGovernnents when they had to their credit the acts
di scussed above, could be trusted to carry on the governance
of the State in accordance with the provisions of the
Constitution and the President’s satisfaction based on the
said acts could be challenged in law. To recapitulate, the
acts were (i) the BJP nanifesto on the basis of which the
el ecti ons were contested and pursuant to which elections the
3 Mnistries cane to power stated as follows :
"BIJP-firmy believes that construction of Sri
Ram Mandir at Janmasthan is a synbol of the
vindication of _our cultural heritage and
nati onal self-respect. For BIJP it is purely a
national issue and it (sic) not allow any
vested interest to give it a sectarian and
conmunal” colour. Hence party is committed to
bui |l d Sriv Ram Mandir at Janmast han by
rel ocating superinposed Babri structure wth
due respect."”
(enphasi s suppl i ed)
(ii) Leaders of ‘the BJP had consistently made speeches
thereafter to the same effect. (iii) Sone of the Chief
Mnisters and Mnisters belonged to RSS which was a banned
Organi sation at the relevant tine. (iv) The Mnisters in he
M nistries concerned exhorted people to join kar seva in
Ayodhya on Decenber 6, 1992. One MLA belonging to the
ruling BIJP in H nachal Pradesh made a public statenment. that
he had actually participatedin the estruction of the
nosque. (v) Mnisters had given public send-off to the kar
sevaks and had al so wel comed themon their return after the
destruction of he nobsque. (vi) The inplenmentation of the
policy pursuant to the ban of the SS was to be executed by
the Mnisters who were thenselves nmenbers of he said
Organi sation. (vii) At least in tw States, viz., Midhya
Pradesh and Rajasthan there were atrocities against the
Muslins and | oss of lives and destruction of property:
151. As stated above, religious tolerance and equa
treatnment of all religious groups and protection of “their
life and property and of the places of
148
their worship are an essential part of secularism enshrined
in our Constitution. W have accepted the said goal not
only because it is our historical |egacy and a need of our
national wunity and integrity but also as a ‘creed of
uni versal brotherhood and humanism It is our cardina

faith. Any profession and action which go counter to the
aforesaid creed are a prim facie proof of the conduct in
defi ance of the provisions of our Constitution. | f
t herefore, the President had acted on the aforesai d

"credentials" of the Mnistries in these States which had
unf oreseen and i nponderabl e cascadi ng consequences, it can
hardly be argued that there was no nmaterial before him to
cone to the conclusion that the Governnments in the three
States could not be carried on in accordance wth the
provisions of the Constitution. The consequences of such
professions and acts which are evidently against t he
provisions of the Constitution cannot be neasured only by
what happens in praesenti. A reasonable prognosis of events
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to come and of their nmultifarious effects to follow can
al ways be made on the basis of the events occurring, and if
such prognosis had led to the conclusion that in the
ci rcunst ances, the Governnments of the States could not be
carried on in accordance wth the provisions of t he

Constitution, the inference could hardly be faulted. W
are, therefore, of the viewthat the President had enough
material in the formof the aforesaid professions and acts

of the responsible section in the political set-up of the
three States including the Mnistries, to form his
satisfaction that the Governments of the three States could
not be carried on in accordance with the provisions of the
Constitution. Hence the Procl anations issued could not be
said to be invalid.
152. The appeals filed against the judgnment of the WMdhya
Pradesh Hi gh Court have, therefore, to be allowed and the
transfer cases challenging the Proclamation, have to be
di sm ssed
Sunmary of concl usions:
153. Qur concl usions, therefore, may be
sunmari sed as under
1. The validity of the Proclamation issued
by the  President wunder Article 356(1) is
judicially reviewable to the ext ent of
exam'ning whether it was issued on the basis
of any naterial at all or whether the naterial
was | rel evant or whether the Proclanmati on was
issued in the nmala fide exercise of the power.
Wien ‘a prima facie case is made out in the
chal l enge to the Procl amation, the burden is
on the Union Governnment to prove ‘that the
relevant material didin fact exist, such
material nmay be either the report of the
CGovernor or other than the report.
11. Article 74(2) is not a bar against the
scrutiny of the material on the basis of which
the President had arrived at his satisfaction
111. Wen the President issues Proclamation

under Article 356(1), he nay exercise all or
any of the powers under sub-clauses (a), (b)
and (c) thereof. It is for him to decide

whi ch of the said powers he w1l exercise

Ed.: Sunderlal Parwa v. Union of India, 1993
Jab LJ 387 (FB)
149
and at what stage, taking into consideration
the exigencies of the situation.
V. Since the provisions contained in clause
(3) of Article 356 are intended to be a check
on the powers of the President under clause
(1) thereof, it will not be permnissible for
the President to exercise powers under. sub-
clauses (a), (b) and (c) of the latter clause,
to take irreversible actions till at |least
both the Houses of Parlianment have approved of
the Proclamation. It is for this reason that
t he President will not be justified in
di ssolving the Legislative Assenbly by using
the powers of the Governor wunder Article
174(2)(b) read with Article 356(1)(a) till at
| east both the Houses of Parlianent approve of
the Procl amati on.
V. If the Proclamation issued is hel d
invalid, then notwi thstanding the fact that it
is approved by both Houses of Parliament, it
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will be open to the court to restore the
status quo ante to the issuance of t he
Procl amati on and hence to restore t he
Legi sl ative Assenbly and the Mnistry.

VI . In appropriate cases, the court wll
have power by an interim injunction, to
restrain the holding of fresh elections to the
Legi sl ative Assenbl y pendi ng t he fina
di sposal of the challenge to the validity of
the Proclamation to avoid the fait acconpli
and the renedy of judicial review Dbeing
rendered fruitless. However, the court wll
not interdict the issuance of the Proclamation
or the exercise of any other power under the
Procl amat.ion.

VII. Wiile restoring the status quo ante, it
wi |l ‘be open for the court to mould the relief
suitably and decl are as valid actions taken by
the President till that date. It will also be

open for Parlianent and the Legislature of the
State to validate the said actions of the
Presi dent.

VI, Secularism is a part of the basic
structure of the Constitution. The acts of a
State Government which are calculated to
subvert’ or sabotage secularism as enshrined
in our Constitution, can lawfully be deened to
gi ve rise to a situation in which the
Government of the State cannot be carried on
in accordance w th the provisions of the
Constitution.

I X. The Proclamations dated April 21, 1989
and Cctober 11, 1991 and the action taken by
the President in removing the respective
Mnistries and the Legislative Assenblies of
the State of Karnataka and the State of
Meghal aya challenged in Cvil Appeal No. 3645
of 1989 and Transfer Case Nos. 5 & 7 of / 1992

respectively are unconstitutional . The
Procl amation dated August 7, 1988 in respect
of State of Nagal and i's al.so he
d
unconstitutional. However, in view of the fac

that fresh elections have since taken place
and the new Legislative Assenbl ies and
M nistries have been constituted in all the
three States, no relief is granted consequent
upon the above declarations. However, it is
declared that all actions which mght have
been taken during the period the Proclanation
operated, are valid. The Cvil Appeal No.
3645 of 1989
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and Transfer Case Nos. 5 and 7 of 1992 -are
al l owed accordingly with no order as to costs.
Cvil Appeal Nos. 193-94 of 1989 are disposed
of by allowing the wit petitions filed in the
Gauhati High Court accordingly but wthout
costs.

X. The Proclamations dated Decenber 15,
1992 and the actions taken by the President
renmoving the Mnistries and dissolving the
Legi sl ati ve Assenblies in the States of Madhya
Pr adesh, Raj ast han and H machal Pradesh
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pursuant to the said Proclamations are not
unconstitutional . Cvil Appeal Nos. 1692,
1692- A-1692-C, 4627-30 of 1993 are accordingly
al l owed and Transfer Case Nos. 8 and 9 of 1993
are disnmissed with no order as to costs.

K. RAMASVAMY, J.

The appeal s and transferred cases raise

guestions of far-reachi ng, consequences in the working of the
federal structure under the Constitution of India. Whet her
the President of India can keep fiddling |ike Enperor Nero
whil e Rome was burning or |ike Ham et, Prince of Denmark of
Shakespeare keep the pendulumoscillating between "to be or
not to be" for the issuance ~of the Proclamation under
Article 356 of  the  Constitution dismssing the State
Government and dissolving the State Legislatures and to
bring the adm nistration of the State under his rule. |If he
so acts, the scope and width of the exercise of the power
and paraneters of judicial review, by this Court, as
sentinel on the qui vive, under Article 32 or Article 136 or
Hi gh Court under Article 226 to consider the satisfaction

reached by the President under Article 356; when the actions
of one State CGovernment found seisnmic vibrations in other
States governed by the sanme political party, (in the

| anguage of S/ Shri. Parasaran and P.P. Rao, Iearned Senior
Counsel, 'comon thread rule’) are also |iable to be brought
under the President Rule need to be critically exam ned arid
deci ded for successful wor Ki ng of the denocratic

institutions set up by the suprema | ex. ~ Though the need to
deci de these questions practically becanme academic due to
conducting elections to the State Assenblies and the new
Legi sl ative Assenmblies were constituted in the States of
U P., Rajasthan, Madhya Pradesh and H nachal Pradesh, al
the counsel requested us to decide the questions regardless
of the relief to be granted in this case. As stated earlier
since the decision on these questions is of paranount
i mportance for successful working of the Constitution, we
acceded to their prayer.

155. In S R Bonmai’'s appeal the facts are that on March 5,
1985 elections held to the Karnataka State Legislative
Assenbly and the Janata Dal won 139 seats out of 225 seats
and the Congress Party was the next |argest party securing
66 seats. Shri R K. Hegde was el ected as the |eader of
Janata Dal and becane the Chief Mnister. Due to his
resignation on August 12, 1988, Shri S R  Bommai,. was
elected as leader of the party and becane  the Chief
M nister. As on February 1, 1989 the strength of Janata Dal
was 111 and the Congress was 65 and Janata Party  was 27,
apart from others. On April 15, 1989 his expanding the
M nistry caused dissatisfaction to some of the aspirants.
One Kal yan Mol akery and ot hers defected from Janata Dal —and
he wote letters on April 17 and 18, 1989 to the Governor
encl osing the
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letters of 19 others expressing want of confidence in Shri
Bommai. On April 19, 1989 the Governor of Karnataka sent a
report to the President. On April 20, 1989, 7 out of 19
M_LAs that supported Kal yan Mol akery, wote to the Governor
that their signatures were obtained by msrepresentation and
reaffirmed their support to Shri Bommai. On the sanme day
the cabinet al so decided to convene the assenbly session on
April 27, 1989 at 3.30 p.m to obtain vote of confidence and
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Shri  Bonmmai nmet the Governor and requested him to allow
floor-test to prove his npjority and he was prepared even to
advance the date of the session. In this scenario the
CGovernor sent his second report to the President and
exerci sing the power under Article 356 the President issued
Procl amati on, dism ssed Bonmai Government and di ssolved the
Assenbly on April 21, 1989 and assunmed the adm nistration of
the State of Karnataka. Wen a wit petition was filed on
April 26, 1989, a special Bench of three Judges of the High
Court of Karnataka dismissed the wit petition (reported in
SR Bommi v. Union of India30). Thus this appeal by
speci al | eave.

156. In the elections held in February 1990, the Bhartiya
Janata Party, for short BJP, energed as mgjority party in
the Legislative Assenblies of Utar Pradesh, Midhya Pradesh,
Raj ast han and Hi machal Pradesh and formed the Governnents in
the respective States. One of the programmes of the BJP was
to construct a tenple for Lord Sri Rama at his birthplace
Ayodhya. That was nade an issue in its manifesto for the
elections to the legislative assenblies. On Decenber 6,
1992 Ram-  Janmabhoom -Babri Masjid structure (there is a
di spute that after destroying Lord Sri Rama tenple Babur
the Moghul invader, built Babri Masjid at the birthplace of
Lord Sri Rama. It i's an-acutely disputed question as to its
correctness.) However Ram Jannmabhoom -Babri Masjid structure
was denolished by the kar sevaks gathered at Ayodhya, as a
result of sustained nonmentum generated by BJP, Vishwa Hindu
Pari shad for short VHP, Rashtriya Swayansevak Sangh, for
short RSS, Bajrang Dal for short BD, Shiv Sena for short SS
and ot her organi sations. Preceding thereto when the dispute
was brought to this Court, the Governnent of India was nade
to act on behalf of the Suprene Court and fromtinme to tine
directions were issued to the State Governnent which gave an
assurance of full protection to Sri Ram Jannabhoomni - Babr
Masjid structure. On its demolition though the Governnent
of Utar Pradesh resigned, the President of India by
Procl amati on issued under Article 356 dissolved the State
Legi sl ature on Decenber 6, 1992. " The disastrous fall out of
the denolition was in the nature of |oss of precious  lives
of innocents, and property throughout the country and in the
nei ghbouring countries. The President, therefore, exercised
the power under Article 356 and by the Proclamations of
Decenber 15, 1992, dismssed the State Governments and
di ssolved the Legislative Assenblies of Rajasthan, Madhya
Pradesh and Hi machal Pradesh and assumed adm nistration of
the respective States.

30 AIR 1990 Kant 5: ILR 1989 Kant 2425 (FB)
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157. Shri J. Sorabjee, the | earned Senior Counsel. appearing
for Shri Bonmai contended that power of the President /under
Article 356 is not unfettered nor unlimted; its exercise is
dependent upon the exi stence of an objective fact, namely a
situation has arisen in which the Government of the State
cannot be carried on in accordance with the provisions  of
the Constitution. This condition precedent is sine qua nhon
to the exercise of power and issuance of the Proclanation
under Article 356. The Proclamation nust set forth the
grounds and reasons for reaching the satisfaction supported
with the materials or the gist of the events in support
t her eof . The grounds and reasons should be cogent and
credible and nust bear proxinmate nexus to the exercise of
t he power under Article 356. The breakdown of t he
constitutional machinery is generally capable of objective
det erm nati on. The power wunder Article 356 cannot be
exercised on the basis of the report of the Governor or
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otherwise of an inefficient or malfunctioning of the
CGovernment or nere violation of sonme provisions of the
Constitution. It could be exercised only when the
CGovernment msuses its power contrary to the basic schene
and purpose of the Constitution or for its inability to
di scharge its basic constitutional duties and functions due
to political or economc crises which have led to conplete
paral ysing of the State Adnministration

158. The federal character of the Constitution carries by
its inplication an obligation to exercise the power under
Article 356 only when there is a total breakdown of the
adm nistration of the State. In interpreting Article 356
the court should keep in view the | egi sl ative and
constitutional history of Article 356 and corresponding
provi sions of Governnent of \India Act, 1935. The exercise
of the power under Article 356 inmpinges upon federalism and
visits with great political consequences. Therefore, court
shoul d ~exerci se 'the power of judicial review and interdict
and restrict ~ w de scope of power under Article 356. The
scope of judicial review would be on the sane or simlar
grounds on which the executive action of the State is
chal | engeabl e wunder constitutional or admnistrative |aw
principles evolved by this Court, nanely, non-conpliance
with the requirements of natural justice, irrational or
arbitrary, perverse, irrelevant to the purpose or extraneous
grounds weighed with the President, misdirection in law or
mal a fide or col ourabl e exercise of power, on all or sone of
the principles. The petitioner hasto satisfy the Court
only prim facie that the Proclamation is vitiated by any
one or some of the above grounds and burden-then shifts on
the Council of Mnisters to satisfy the Court of the
legality and validity of the Presidentiall Proclamation
i ssued under Article 356. The prohibitionof Article 74(2)
has to be understood and interpreted in that background.
The legal immunity under Article 74(2) must be distinguished
from the actions done by the President in discharge of his
administrative functions under Article 356. The Executive
cannot seek shelter under "or other information" ~nentioned
in Article 356(1) as an enbargo under Article 361 to state

reasons or as a shield to disclose all the materials in
their custody preventing the court to exercise judicial
revi ew. Only the actual advice or part —of the advice
tendered by the
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M nister or Council of Mnisters alone wuld be beyond the
ken and scrutiny of judicial review The —admi nistrative
decision taken by the Council of Mnisters is entirely
different fromthe advice tendered to the President, and the
| atter cannot be equated with the grounds or the reasons for
Presidential Proclamation. The forner are not part of the
advi ce tendered to the President by the Council of
M ni sters.

159. Shri  Shanti Bhushan |earned Senior Counsel ‘while
adopting the above contentions argued that the exercise  of
the power under Article 356 nust be regarded as arbitrary
when there was no constitutional breakdown. Every act of
the State Governnent cannot be regarded as violation of the
provi sions of the Constitution or constitutional breakdown.
The power wunder Article 356 nust be exercised only when
there was actual breakdown of the constitutional machinery
and not nmere opinion in that behalf of the Council of
M ni sters. The CGovernnent, to justify its action, nust
place all relevant materials before the court and only when
court is satisfied that the cases relate to actual breakdown
of t he constitutional machinery in the St at e, t he
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Procl amation nmay be upheld. The burden of proof is always
on the CGovernnent to establish the validity or legality of
the Proclamation issued under Article 356. Shri Ram
Jethmal ani tracing historical evidence fromthe debates that
took place on the floor of the Constituent Assenbly,
contended that the keywords for construction are "cannot be
carried on" and "failure of machinery". The provisions of
Article 356 would be strictly construed so as to preserve
the federal character of the Constitution. The State is a
sovereign and autononobus entity in its own field and
intervention by the Centre would be permi ssible only when
there is no other way for the Centre to performits duties
under Article 356. It cannot be invoked for the sake of
good governance of the State or to prevent m sgovernance of
the State. The words “cannot be carried on" are not to be
confused with, and are vitally different fromthe words "is
not being carried on". The significance of the keyword gets
accentuation fromthe marginal note of the article "failure
of the constitutional machinery" and the |egislative history
of Sections 45 and 93 of the Government of India Act, 1935
nust be kept in view for proper construction of Article 356.
According to the |earned counsel, Article 356 gives an
indication that extreme step of Proclamation under Article
356 coul d be invoked sparingly only when al | the
alternatives are exhausted. Secul arism part of the preanble
is not a part of the Constitution and religion is a
fundanental right to every citizen who -conposes of a

political party. The election law prohibits el ection
prospects on religious grounds-if- the other  candidate’'s
religion is attacked. It cannot be tested on vague
secularism nor be buttressed into religious right in

particular to a political party. There is no  pleading
founded by factual base in these cases that BJP had used
H ndutva as a ground, or criticised Islamc faith. 1t used
inits manifesto the need for construction of Sri Ram Tenpl e
at his birthplace by denolishing Babri Masjid wth nost
respectful and dignified | anguage. Even ot herw se /Sections
29-A and 123(3-A) of R P. Act are ultra vires Article 25.
The consistent view of this Court that corrupt practice on
grounds of religion is
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only of the other candidate and not of the petitioner -much
nore so to a political party. Shri K Parasaran, learned
Senior Counsel for the Union and Shri P.P. Rao,” |earned

counsel for the State of Mdhya Pradesh refuted t he
contentions.

160. The crux of the question is the width of the presidents
power under Article 356. It finds its birth froma famly
of Emergency Provisions in Part XVIII of the Constitution

Article 355 inmposes duty on the Union to protect” States
agai nst external aggression and internal disturbance and to
ensure that the Governnment of every State is carried on in
accordance wi th the provisions of the Constitution. As a
corollary when the CGovernnment of the State is not being
carried on in accordance wth the provisions of t he
Constitution, a constitutional duty and responsibility is
put on the Union to set it right. The foundational factua

matrix is the report of the Governor or other information in
possession of the Union received otherwise to reach a
satisfaction t hat a situation has arisen for the
intervention by the Union of India. Then cones the exercise
of the power under Article 356 by the President. Onh the
receipt of a report fromthe Governor of a State or
otherwise if the President (the Council of Mnisters wth
Prime Mnister as its head) is satisfied that a situation
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has arisen in which the Governnent of a State cannot be
carried on in accordance wth the provisions of t he
Constitution, the President nay by Proclanmation: (a) assune
to hinmself all or any of the functions of the CGovernment of
a State and all or any of the powers vested in or exercised
by the Governor or any body or authority in the State other
than the Legislature of the State; (b) declare that the
powers of the Legislature of the State shall be exercisable
by or wunder the authority of Parliament; (c) make such
incidental or consequential provisions as appear to the
President to be necessary or desirable for giving effect to
the objects of the Proclamation including provisions for
suspending in whole or in part the operation of any
provisions of the Constitution relating to any body or
authority in the State. By operation of the proviso to
clause (1) of Article 356, the President shall not assune to
hi nsel f any of the powers vested in or exercisable by a High
Court or to suspend in whole or in part the operation of any
provi sions of the Constitution relating to Hi gh Courts.

161. Clause (2) of Article 356 controls the President’s
exercise —of —power, if the Proclamation is not revoked or
varied by a subsequent Proclamation, in other words, the
President, through the Council of Mnisters has been given
full play to reconsider the question and nmay revoke it
before Parlianent’s approval is sought. /It shall remain in
operation for a period of two nonths unless it is either
revoked by another Proclanmation or approved by Parlianent.
Clause (3) guarantees built-in check and control on the

exerci se of the  power. It post ul at es t hat every
Procl amation issued under clause (1) shall be laid before
each House of Parlianent and shall, except where it is a

Procl amation revoking a previous Proclamation, cease to
operate at the expiration of two nmonths unless before the
expiration of that period it has been approved by a
resol ution of both Houses of Parlianent. |In other words,
the duration of the operation of the Proclamation issued by
the President was
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limted only for a period of two nmonths fromthe date of
i ssue of such Procl amati on.

162. Unless it is revoked or disapproved by Parlianent _in
the meanwhi | e, it casts an obligation to I ay the
Proclamation on the floor of both Houses of Parlianent in
accordance with the provisions of the Constitution and the
business rules. This clearly neant that it was to operate
up to the tinme of two nmonths and when it was in force it
carries with it its necessary inplication that all acts done
or actions taken under the Proclamation during (the period
are | egal and valid.

163. Under the proviso to clause (3) of Article 356 if any
such Proclamation not being a Proclanmation revoking a
previous Proclamation is issued at a tine when House of
People is dissolved or the dissolution of the House of
Peopl e takes place during the period of two nonths referred
to in the clause and if a resolution approving t he
Procl amati on has been passed by the Council of States but no
resolution with respect to such Procl amati on has been passed
by the House of People before the expiry of that period, the
Procl amation shall cease to operate at the expiration of 30
days fromthe date on which the House of People first sits
after its reconstitution unless before the expiration of the
sai d period of 30 days a resolution approvi ng t he
Procl amati on has been al so passed by the House of Peopl e.
164. By operation of clause (4) of Article 356 a
Procl amati on so approved under proviso to clause (3) shall
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unl ess revoked, cease to operate on the expiration of a
period of six nonths fromthe date of issue of Proclanmation
provided that if and so often as a resolution approving the
continuance in force of such Proclamation is passed by both
Houses of Parliament, the Proclamation shall unless revoked
continue in force for a further period of six nonths from
the date on which it would otherwi se have ceased to operate
and no such Proclamation shall in any case remain in force
for nore than one year with second approval . The second
proviso adunbrates that if the resolution of the House of
Peopl e takes place during any such period of six nonths and
a resolution approving the continuance in force of such
Procl amati on has been passed by the Council of States but no
resolution with respect to the continuance in force of such
Procl amati on has been passed by the House of People during
the said date the Procl amation shall cease to operate at the
expiration of 30 days fromthe date on which the House of
People first sits after the reconstitution unless before the
expiration of the said period of 30 days a resolution
approvi ng the continuance in force of the Proclamati on have
al so been passed by the House of People. The third proviso
is not material for the purpose of this case. Hence
om tted. Under clause ~(5) for continuance of t he
Procl amati on beyond one year and not nore than three years,
two conditions are necessary i.e. (i) existence of energency
i ssued under Article 352 in the whole of India or whole or
part of the State at the tinme of passing the resolution and
(ii) the Certificate of the Election Conmi ssioner of his
inability to hold elections to the Assenbly of that State.

Article 357 provides the consequenti al exerci se of
| egi sl ative power by
156

Parliament or delegation thereof to the President to
exerci se themunder Article 123, etc.

FEDERALI SM AND | TS EFFECT By ACTS DONE UNDER ARTI CLE 356
165. The polyglot Indian society of wde geographica
di nensions habiting by social mlieu, ethnic variety or
cultural diversity, linguistic nultiplicity, hierarchica
caste structure anong Hindus, religious pluralism nmgjority
of rural population and nminority urban habitus, the socia
and cultural diversity of the people furnish a -manuscript
historical material for and the Founding Fathers of the
Constitution to lay federal structure as foundation to
integrate India as a united Bharat. Federalism inplies
mutuality and common purpose for the aforesaid process of
change with continuity between the Centre and the States
which are the structural units operating on bal ancing whee
of concurrence and prom ses to resol ve problens and pronote
soci al, econom c and cul tural advancenent of its people and
to create fraternity anong the people. Article 1 'is a
recognition of the history that Union of India' s territoria
[imts are unalterable and the States are creatures of the

Constitution and t hey are territorially al terabl e
constituents wth single citizenship of all the people by
birth or residence with no right to cessation. Under
Articles 2 and 4 the significant feature is that while the
territorial integrity of India is fully ensured and
mai nt ai ned, there is a significant absence of the
territorial integrity of the constituent States under

Article 3. Parlianment may by lawform a new State by
separation of territory fromany State or by uniting two or
nore States or part of States or uniting any territory to a
part of any State or by increasing the area of any State or
di m ni shing the area of any State, or alter the boundary of
any State.
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166. In Berubari Union and Exchange of Enclaves Reference
under Article 143(1) of the Constitution of India, in re3
Gaj endr agadkar, J. speaking for eight-judge Bench held that
: (SCR p. 285)
"Unlike other federations, the Federati on
enbodied in the said Act was not the result of
a pact or union between separate and
i ndependent communities of States who cane
together for certain compn purposes and
surrendered a part of their sovereignty. The
constituent wunits of the federation wer e
deliberately created and it is significant
t hat t hey, unlike the wunits of ot her
federations, had no organic roots in the past.
Hence, in‘the Indian Constitution, by contrast
wi th other Federal Constitutions, the enphasis
on the preservation of t he territoria
i ntegrity of the constituent States is absent.
The makers of the Constitution were aware of
the  peculiar conditions under which, and the
reasons for~ which, the States (originally
Provinces) were formed and their boundaries
wer e defined, and so they deliberately adopted
the provisions in Article 3 with a view to
neet 'the possibility of the redistribution of
the said territories after the integration of
the Indian States. Infact it is well-known
that \as a result of the States Reorganisation
Act, 1956 (Act XXXVI| of 1956), in the place
31 (1960) 3 SCR 250 : AIR 1960 SC 845
157
of the original 27 States and one Area which
were nentioned in Part D in the First Schedul e
to the Constitution, there are now only 14
States and 6 other Areas which constitute the
Uni on Territory nentioned in the First
Schedul e. The changes thus nmde clearly
illustrate the working of the peculiar and
striking feature of the Indian Constitution."
The same was reiterated in State of WB. wv.
Union of India and State of Karnataka v.
Uni on of | ndi a32.
167. Union and States Relations under the
Constitution (Tagore Law Lectures) by M C
Setalvad at p. 10 stated that
one notabl e departure fromthe -accepted
i deas underlying a federati on whenthe power
in the Central Government to redraw . the
boundari es of States or even to destroy them™
168. The Constitution decentralises the governance of the
St ates by a four tier admnistration i.e. Centra
Gover nnent , State Gover nent , Uni on Territories,
Muni cipalities and Panchayats. See the Constitution for
Municipalities and Panchayats : Part | X (Panchayats) —and
Par t IX-A (Municipalities) i ntroduced t hrough t he
Constitution 73rd Anendrment Act, mmking the peopl es’
participation in the denocratic process from grass-root
level a reality. Participation of the people in governance
of the State is sine qua non of functional denocracy. Their
surrender of rights to be governed is to have direct

encount er in el ect oral process to choose their
representatives for resolution of common probl ens and socia
wel f are. Needl ess interference in self-governance is

betrayal of their faith to fulfil self-governance and their
denocratic aspirations. The constitutional culture and
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political norality based on healthy conventions are the
fruitful soil to nurture and for sustained growth of the
federal institutions set down by the Constitution. 1In the
context of the Indian Constitution federalismis not based
on any agreenment between federating units but one of
i ntegrated whole as pleaded with vision by Dr B.R  Anbedkar
on the floor of the Constituent Assenbly at the very
i nception of the deliberations and the Constituent Assenbly
unani mously approved the resolution of federal structure.
He poignantly projected the pitfalls flowing fromthe word
"federation".

169. The federal State is a political convenience intended
to reconcile national unity and integrity and power wth
mai ntenance of the State's right. The end aim of the
essential character of the Indian federalismis to place the
nation as a whole under control of a national Governnent,
while the Statesare allowed to exercise their sovereign
power within their |egislative and coextensive executive and
adm ni strative sphere. The comon interest is shared by the
Centre and the | ocal interests are controlled by the States.
The distribution of the l'egislative and executive power
within limts and coordinate authority of different organs
are delineated in the organic law of the land, nanmely the
Constitution itself.” The essence of federalism therefore,
is distribution of the power of the State anong its
coordi nate bodies. Each is

1 (1964) 1 SCR 37 1: AIR 1963 SC 1241

32 (1977) 4 SCC 608
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organi sed and controlled by the Constitution. The division
of power between the Union and the States is made in such a
way t hat what ever has been the power di stri but ed,
| egi slative and executive, be exercised by the respective
units maki ng each a sovereign in its sphere and the rule of
| aw requires that there should be a responsible Governmnent.
Thus the State is a federal status. The State gqua the
Centre has quasi-federal unit. (In the |anguage of Prof.
K.C. Wheare in his Federal CGovernnent, 1963 Edn. at page 12
to ascertain the federal character, the inmportant point is,
"whet her the powers of the Governnent are divided between
coordi nate independent authorities or-not", and at page 33
he stated that "the systens of CGovernment enbody
predom nantly on division of powers between Centre and
regional authority each of whichin its own sphere is
coordinating with the other independent as of them and
if sois that Governnent federal ?"

170. Sal mond in his Jurisprudence, 9th Edn. brought out the
di stinction between unitary type of CGovernnent and federa
form of Government. According to hima unitary or a sinple
State is one which is not made up of territorial divisions
which are States thenselves. A conposite State on the other
hand is one which is itself an aggregate or group of
constituent States. Such conposite States can be called as
i nperial, federal or confederate. The Constitution of India
itself provided the amendnents to territorial limts from
whi ch we discern that the federal structure is not
obliterated but regrouped with distribution of |egislative
powers and their scope as well as the coextensive executive
and administrative powers of the Union and the States.
Articles 245 to 255 of the Constitution deal with relative
power of the Union and the State Legislature read wth
Schedule VII of the Constitution and the entries in List 1
preserved exclusively to Parlianent to nake |aw and List 11
confines solely to the State Legislature and List 111
Concurrent List in which both Parliament as well the State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 92 of 224

Legi sl ature have concurrent jurisdiction to nake lawin the
occupied field, wth predomnance to the Ilaw nmde by
Parliament, by operation of proviso to clause (2) of Article
254. Article 248, gives residuary |legislative power s
exclusively to Parliament to make any law with respect to
any matters not enumerated in the Concurrent List or the
State List including making any law inposing a tax not
nentioned in either of those lists. The relative inportance
of entries in the respective lists to the VIIth Schedule
assigned to Parliament or a State Legislature are neither
rel evant nor decisive though contended by Shri K. Parasaran

Indian federalismis in contradistinction to the federalism
preval ent in USA Australia and Canada.

171. In regard to distribution of executive powers the
Constitution itself nmade demarcation between the Union and
the States. Article 73(1) read with proviso and Article 162
read with proviso bring out this demarcation. The executive
power of the Union and the State are coextensive with their
| egi sl ati ve powers. However, during the period of energency
Articles " 352 and 250 envisaged certain contingencies in
whi ch the executive power of the State concerned would be
di vested and taken over by the Union of India
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which would last up toa period of 6 nonths, after that
emergency in that areais so lifted or ceased

172. The administrative relations are regulated by Articles
256 and 258 A for effective working of the Union Executive
without in any way inpeding or inpairing the exclusive and
perm ssible jurisdiction of the State within the territory.
Articles 268 and 269 enjoin the Union to render  financia

assistance to the States. The Constitution also made the
Union to depend on the States to enforce the Union |aw
within States concerned. The conposition of Rajya Sabha as
laid down by Article 80 makes the Legislature of the  State
to play its part including the one for ratifying the
constitutional amendnents made by Article 368. The el ection
of the President through the el ected representatives of the
State Legislatures under Article 54 makes the |egislatures
of federal units an electoral college. The legislature of
the State has exclusive power to make laws for such State or
any part thereto wth respect to any of the nmatters
enunerated in List Il of the VIIth Schedule by operation of
Article 246(3) of the Constitution.

173. The Union of India by operation of Articles 340 and
245, subject to the provisions of the Constitution, has
power to make laws for the whole or any part ~of the
territory of India and the said | aw does not  eclipse, nor
becorme invalid on the ground of extraterritorial | operation

In the national interest it has power to nake | aw in respect

of entries nentioned in List Il, State List, in the / pena
field, as indicated in Article 249. Wth the consent of the
State, it has power to nake |aw under Article 252. The

Union Judiciary, the Supreme Court of India, has power to
interpret the Constitution and decide the disputes between
Union and the States and the States inter se. The law laid
down by the Suprene Court is the law of the |and under
Article 14 1. The H gh Court has judicial power over
territorial jurisdiction over the area over which it
exerci ses power including control over |ower judiciary.
Article 261 provides full faith and credit to the
proceedi ngs or public acts or judicial proceedings of the
Uni on and of the States throughout the territory of India as
its fulcrum Indian Judiciary is unitary in structure and
operation. Articles 339, 344, 346, 347, 353, 358, 360, 365
and 371-C(2) give power to the Union to issue directions to
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the States. Under Article 339(2) the Union has power to
issue directions relating to tribal welfare and the State is
enjoined to inplenent the sane. In an energency arising out
of war or aggression or arned rebellion, contenplated under
Article 352 or emergency due to failure of t he
constitutional machinery in a State envisaged under Article
356, or enmergency in the event of threat to the financia
stability or «credit of India, Article 360 gives dom nant
power to the Union. During the operation of energency
Article 19 of the Constitution would becone inoperative and
the Centre assunes the |legislative power of a State unit.

Exi stence of All India Services under Article 312 and
establ i shment of inter-State councils under Article 263 and
exi stence of financial relations in Part X1 of t he

Constitution also indicates the scheme of distribution of
the revenue and the primacy to the Union to play its role.
Establ i shment of Finance Conmssion for recommendations to
the President under Article 280 for the distribution
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of revenue between the Union and the States and allocation
of the respective shares of such ‘inter-State trade and
conmerce envisaged in Part XIlIl of the Constitution and
primacy to the | aw made therein bring out, though, strongly
in favour of wunitary -character, but  suggestively for
bal anci ng operational federal character between the Union
and the States nake the Constitution a quasi-federal

174. As earlier stated the organic federalism designed by
the founding Fathers is to suit the parliamentary form of
Governnment to suit the Indian conditions with the objective
of pronoting mutuality and common purpose rendering social
economc and political justice, equality of status and
opportunity; dignity of person to all its citizens
transcending regional, religious, sectional or |linguistic
barriers as conplinentary units in-wrking the Constitution
wi t hout confrontation. I nstitutional nmechanism ained to
avoid friction to pronote harmony, to set constitutiona
culture on firmfoothold for successful functioning of the
denocratic institutions, to bring about natching ‘politica
culture adjustnent and distribution of the roles in the
operational nechani sm are necessary for national integration
and transformation of stagnant social order into vibrant
egalitarian social order wth change and continuity
economcally, socially and culturally. In the State of WB:
V. Union of India, this Court laid enphasis that the basis
of distribution of powers between Union and the  States is
that only those powers and authorities which are concerned
with the regulation of |ocal problens are vested in the
State and those which tend to maintain the economic nature
and conmerce, unity of the nation are left with the Union
In Shansher Singh v. Union of India 22 this Court held that
parliamentary system of quasi-federalism was accept ed
rejecting the substance of Presidential style of Executive.
Dr Ambedkar stated on the floor of the Constituent Assenbly
that the Constitution is, "both unitary as well as federa
according to the requirenent of time and circunstances". He
also further stated that the Centre would work for comon
good and for general interest of the country as a whole
while the States work for local interest. He also refuted
the plea for exclusive autonony of the States. It would
thus appear that the overwhel mi ng opinion of the Founding
Fathers and the law of the land is to preserve the unity and
territorial integrity of the nation and entrusted the common
wheel (sic weal) to the Union insulating from future
divisive forces or local zealots with disintegrating India.
It neither |eaned heavily in favour of w der powers in
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favour of the Union while nmmintaining to preserve the
federal character of the States which are an integral part
of the Union. The Constitution being permanent and not
sel f-destructive, the Union of India is indestructible. The
denocratic formof Governnent should nurture and work within
the constitutional paranmeters provided by the systemof |aw
and bal anci ng wheel has been entrusted in the hands of the
1 (1964) 1 SCR 37 1: AIR 1963 SC 1241
22 (1974) 2 SCC 831: 1974 SCC (L&S) 550: (1975) 1 SCR 814
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Union Judiciary to harnmonise the conflicts and adopt
constitutional construction to subserve the pur pose
envi si oned by the Constitution
ROLE OF THE GOVERNOR
175. The key actor in'the Centre-State relations is the
CGovernor, a bridge between the Union and the State. The
Foundi ng Fathers deliberately avoided election to the office
of the Governor, as is in vogue in USA to insulate the
office! fromlinguistic chauvinism The President has been
enpowered to appoint himas executive head of the State
under Article 155 in Part VI, Chapter 11. The executive
power of the State is vested in himby Article 154 and
exercised by himwth the aid and advice of the Council of
M nisters, the Chief Mnister as its head. Under Article
159 the Governor shall “di scharge his functions in accordance
with the oath "to protect and defend the Constitution and
the [|aw'. The office of the Governor, therefore, is
i nt ended to ensure protection and sustenance of t he
constitutional process of the working of the Constitution by
the el ected executive and gives himan unpire's role. VWhen
a Gndhian econom st nmenber of the Constituent  Assenbly
wote a letter to Gandhiji of his plea for abolition of the
Ofice of the Governor, Gandhiji wote to him for its
retention, thus:
"The CGovernor had been given a very useful and
necessary place in the schenme of the team He
woul d be an arbiter when there was a
constitutional deadlock in the State and he
would be able to play an inpartial role.
There woul d be administrative mechani sm
t hrough which the constitutional crises would
be resolved in the State.”
The Governor thus should play an inportant role. I'n his
dual undivided capacity as a head of the State he should
impartially assist the President. As a constitutional~ head
of the State Governnent in tinmes of constitutional crisis he
should bring about sobriety. The link is apparent when we
find that Article 356 would be put into operation nornmally
based on Governor’s report. He should truthfully and 'with
hi gh degree of constitutional responsibility, in ternms of
oath, informthe President that a situation has arisen in
which the constitutional machinery in the State has  failed
and the Governnment of State cannot be carried ‘on in
accordance wth the provisions of the Constitution, wth
necessary detail ed factual foundation. The report normally
is the foundation to reach the satisfaction by t he

Presi dent . So it nust furnish material with clarity for
later fruitful discussion by Parlianment. Wen challenged in
a constitutional court it gives i nsi ght into t he
satisfaction reached by the President. The CGover nor

therefore, owes constitutional duty and responsibility in
sending the report with necessary fectual details and it
does require the approval of the Council of Mnisters;
equally not with their aid and advi ce.

DEMOCRACY AND SECULARI SM
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176. Denocracy stands for freedom of conscience and belief,
tol erance and mutual respect. |India being a plural society

with multi-religious faiths, diverse creeds, castes and
cultures, secularismis the bastion to build

162
fraternity and amity wth dignity of person as its
constitutional policy. It allows diverse faiths to flourish

and nake it a normfor tolerance and mutual respect between
various sections of the people and to integrate them with
dignity and fulfilnent of cravings for self-realisation of
religious belief with larger national |loyalty and progress.
Rule of |aw has been chosen as an instrunment for socia

adjustrment in the event of clash of interests. In a free
society, law interacts  between conpeting clains in a
continuing process to establish order with stability. Law

shoul d not only refl ect social and religious resilience but
has also to provide a lead by holding forth the nornms for

continuity for its orderly march towards an i dea
egalitarian social order envisioned in the preanble of the
Consti tution. The culture of the law, in the Indian

Denocratic Republic shoul d ' be on secular lines. A balance,
therefore, has to be struck to ensure an atnosphere of ful

faith and confidence. Charles Broadlaugh in seventeenth
century for the first tinme used secularismas antagonistic
to religious dognma 'as ethical and noral binding force. This

Western thought, in course of tine  gained humani sti c
accept ance. The word secul ari sm™ defined in Oxford
Dictionary nmeans that "nmorality shoul'd be based solely in
regard to the well-being of the mankind in the present life
to the exclusion of all considerations drawn fromthe belief
in God or a future study". In Encycl opaedia Britannica
secularismis defined as "branch of totalitarian ethics, it

is for the physical, noral and social inprovenment of mankind
which neither affirns nor denies theistic problenms of
religion". Pr of . Goet hi nysemof the Berlin University
witing on secularismin the Encyclopaedia of the Socia
Sciences (1939 Edn.) defined it as "the attenpt to establish
aut onomous sphere of know edge purged of supernatural
fideistic presupposi tions”. He described it, in its
phi | osophi cal aspect, "as a revolt against theological and
eventual |y against metaphysical absolutes and universals”.
He pointed out that "the sane trend may be charted out  in
the attitudes towards social and political institutions", so
that nen in general broke away fromtheir dependence upon
the Church which was regarded as the guardian of ‘an eterna
wel fare which included that in this world as well as that in
the next, and, therefore, was considered entitled to primacy
or supremacy over transient secular authorities. He
i ndicated how this novenent expanded in the second hal f of
the eighteenth century, into a secularised universalism
described as "Enlightennent", which conceived of - man on
earth as the source of all really significant and verifiable
know edge and light. It was increasingly realised that nan
depended for his welfare in this world wupon his own
scientific know edge and wi sdom and their applications —and
upon a soci oeconom ¢ system of which, willy-nilly, he found
hinmself a part. He had, therefore, argued that the nan has
to take the responsibility for and bear the consequence of
his own follies and inequities and not | ook upon themas a
part of sone inscrutable design of external powers or beings
controlling his destiny. G L. Holyoake, an associate of
Charles Broadlaugh in his Principles of Secularismin 1859
advocated for secularism which received approval and
acceptance by celebrated political philosopher J.S. MII.
Jereny Benthami s The ' Theory of Legislation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 96 of 224

163
formulated in the eighteenth century stands on noral-based
politics and defined |law fromthe point of view of human

wel fare sought through denocratic I|iberal channels and
intended to attain "the greatest happi ness of the greatest
nunber”, a maxi mdear to denocratic wutilitarian politica

phi | osophers.

177. Secul ari sm becane the neans and consci ously pursued for
full practical necessities of human life to liberate the
human spirit from bondage, ignorance, superstition which
have held back humanity. The goal of every civilised
denocratic society is the maxi m sati on of human wel fare and
happi ness whi ch woul d . be best served by a happy
Or gani sati on.

178. Freedom of faith and religion is an integral part of
social structure. Such freedomis not a bounty of the State
but constitutes the very foundation on which the State is
erected. Human liberty sometines means to satisfy the human
needs in one’s own way. Freedomof religion is inparted in
every free society because it is.a part of the genera

structure of ~the libertyin such a  society and secondly
because restrictions inposed by one religion would be an
obstacle for others: In the past religious beliefs have
becone batt| egrounds for power and  root cause for
suppression of Iliberty. Religion has often provided a
pretext to have control over vast nmjority of the menbers of
the society. Denocratic society realises folly of the
vi gour of religious practices in society. Strong religious
consci ousness not only narrows the vision but’ hampers rule
of I aw. The Founding Fathers of the Constitution

therefore, gave unto thenselves "we people of ~India", the
Fundanental Rights and Directive Principles of State Policy
to establish an egalitarian social order for all sections of
the society in the suprenme |aw of the land itself. Though
the concept of "secularisnm' was not~ expressly engrafted
while nmeking the Constitution, its sweep, operation and
visibility are apparent from fundanental rights and
directive principles and their related provisions. It was
nmade explicit by amending the preanble of the Constitution
42nd  Amendnent Act. The concept of —secularism of which
religious freedomis the forenost appears to visualise not
only of the subject of God but al so an understandi ng between
man and man. Secularismin the Constitution is not anti-God
and it is sonetinmes believed to be a stay in a free society.
Matters which are purely religious are |eft-personal to the
i ndi vidual and the secular part is taken charge by the State
on grounds of public interest, order and general welfare.
The State guarantee individual and corporate religious
freedomand dealt with an individual as citizen irrespective
of his faith and religious belief and does not pronbte any
particular religion nor prefers one against another. The
concept of the secular State is, therefore, essential for
successful working of the denocratic form of Government.
There can be no denocracy if anti-secular forces are allowed
to work dividing followers of different religious faith
flying at each other’s throats. The secular Governnent
should negate the attenpt and bring order in the society.
Religion in the positive sense, is an active instrunent to
allow the citizen full devel opnent of his person, not nerely
in the physical and material but in the non-material and
non-secul ar life.
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179. Pr of . Goethinysem in his article referred to
her ei nbefore outlined the process of secularismof life and
thoughts by which religious sectarianismconmes into contact
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in daily social and economc spheres of I|ife and he
sunmarises with "the ideal of human and social happiness
through secularisation of life all the groups of people in
t he country striving by nobst enlightened nmethods to
establish the maxi mum of social justice and welfare in the
wor | d". According to Pt. Jawahar| al Nehru denocr acy
necessarily inplies rigorous self-discipline without which
denocracy cannot succeed. Swam Vivekananda explaining the
Vedantic ideas of God and religion in conparison wth
western thoughts stated that the religious attitude is
always to seek the dignity inside his ownself as a natura
characteristic of Hindu religion and religious attitude is
al ways presented by making the subject close his eyes
| ooking inward. Dr Thouless in his Introduction to the
Psychol ogy of Religion after analysing diverse elenments and
definitions of religion defined religion as "a felt
practical relationship with what is believed in a superhunan
bei ng or beings": The process of secularisation of life and
t hought consi stently i ncreasi ng the wi t hdr awal and
separation of religion properly so-called fromother spheres
of |ife and thought which are governed by independent from
above rules and standards. According to Sir James Freezer
in his Golden Bough religion consists largely of not only of
met hodol ogi cal and rituals dom nated by all aspects of his
life, social, economc, political, legal, cultural, ethica
or noral, but also technological. The  interaction of
religion and secular factors in ultimate analysis is to
expose the abuses of ‘religion and of belief in God by purely
partisan, narrow or  for selfish purpose to serve the
economc or political interests of a particular . class or
group or a country. The progress of human history is
replete with full msuse of religious notions in that
behal f. But the scientific and anal yti cal spirit
characterises secularismas saviour of the people from the
dangers of supposed fusion of religion with political and
econom c activities and inspire the people. The secul arism
therefore, represents faiths born out of the exercise of
rational faculties. It enables people to see the inperative
requi renments for human progress in.all aspects and cultura
and soci al advancenent and indeed for human survival itself.
It also not only inproves the material conditions of human
life, but also liberates the human spirit from bondage of
i gnorance, superstition, irrationality, injustice, ~fraud,
hypocri sy and oppressive exploitations. |In other words,
though the whole course of human history di'scloses an
i ncreasing |liberation of mankind, acconplished thought, al
is covered by the termsecularism Trevor Ling' s witings
on Buddhi sm spoke of it as a secular religion, which teaches
eight-fold path of his mastery and virtuous conduct of
ceasel ess, self-critical endeavour for right belief, /right
aspiration, right speech, right conduct, right “nbdes of
l'ivelihood, right efforts, right-m ndedness and right
scripture. Buddhi sm rationalises t he religion and
civilisation to liberate individual from blindfold adherence
to religious belief to rationalisation, in the | anguage  of
Trevor Ling "flat alluvial expansion of secularisn. Dr
Anbedkar believed that Buddhismis the religion best suited
to the Indian
165
soil . Mahat ma Gandhi, Father of the Nation, spoke for the
need of religion thus:
,,The need of the mankind is not one of
religion, but nutual respect and tol erance of
the devotees of different religions. W want
to reach not a data level, but wunity in
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diversity. The soul of all religions is one,
but it is encased in the nultitude of forms.

The latter wll persist tothe end of the
time."
180. Dr S. Radhakrishnan, the phil osopher, former President
of India, in his D scovery of Faith stated that the

religious inpartiality of the Indian State is not to be
confused with the secularismor atheism Secul ari sm as
defined here is in accordance with the enornmous religious

traditions of India. It is for living in harnony with each
ot her. This fellowship is based on the principle of
diversity in wunity which alone has all qualities of
creativeness. In his foreword to Dr Abid Hussain's The

Nati onal Culture of India, Dr S. Radhakri shnan renmarked that
secul arism does not nean licence or a thrust of materia

confort. It lays thrust on universality of the suprene
fellow which may be attained by variety of ways. I ndi an
concept- of secularism neans “"the equal status to al

religions"”. He said that "no one religion should be given

preferential’ status or unique distinction and that no one
religion —should be accorded special privileges in nationa
life". That would be violative of basic principles of
denocr acy. No group-of citizens can so arrogate to itself
the right and privilege which it denies to others. No
person shall suffer any formof disability or discrimnation
because of his religion, but also alike should be free to
share to the fullest degree in the comon life. This is the
basic principle in separation of religion and the State.
Ganville Austin in his The Indian Constitution
Cornerstone of a Nation stated that the Constitution nmakers
i ntended to secure secular and socialist goals envisaged in
the preanble of the Constitution. In Ziyauddin Burhanuddin
Bukhari v. Brijnohan Randass Mehra 33 this Court held that
(SCR p. 297: SCC p. 32, para 44)
"The Secul ar State rising above al
differences of religion, attenpts to secure
the good of all its citizens irrespective of
their religious beliefs and practices. It s
neutral or inpartial in extending its benefits
to citizens of all. castes and creeds.
Mai t| and had poi nted out that such a state has
to ensure, through its laws, t hat the
exi stence or exercise of a political or civil
right or the right or capacity to occupy any
office or position under it or to perform any
public duty connected with it does not  depend
upon the profession or practice of any
particular religion.”
It was further pointed out : (SCR p. 297:  SCC
p. 32, para 45)
" Qur Constitution and the | aws framed
thereunder |leave citizens free to work out
happy and harnonious relationships between
their religions and the quite separ abl e
secular fields of law and politics. But, they
do not permt an unjustifiable invasion of
what bel ongs to one sphere by what appertains
really to another. It is for courts to
determ ne, in a case
33 (1976) 2 SCC 17: 1975 Supp SCR 281
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of dispute, whether any sphere was or was not
properly interfered with, in accordance wth
the Constitution, even by a purported | aw "
Thereby this Court did not accept the wall of separation
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between law and the religion with a wder canouflage to
inmpress control of what nmay be described exploitative
parading under the garb of religion. Thr oughout ages
endl ess stream of humans of diverse creeds, cultures and
races have cone to India fromoutside regions and climes and
contributed to the rich cultural diversity. Hndu religion
devel oped resilience to accomopdate and i mbi be with
tolerance the cultural richness with religious assimlation
and becane a |l and of religious tolerance.
181. Swanmi Vivekanada stated that right of religious system
and ideals is the sane norality; one thing is only preached:
Mysel f, say "Om'; another one says "Johova", another "All ah-
ho- Mohamuad", another cries "Jesus". Gandhiji recognised
that all religions are inperfect and because they are
i nperfect they require perfecting thenselves rather than
conducting individually. He stated:
"The separate religions Hinduism I sl am
Christianity, Buddhismare different rights
convergi ng on the sane point even as the tree
has” the single trunk but many branches and
I'eaves so there is one perfect religion but it
becomes many as it passes through the human
medi um The All ah of Muslins is the sane as
the God of Christians and Ishwara of Hi ndus."
182. Muaki ng of a nation State i nvol ves i ncreasi ng
secul ari sation of society and culture. ~Secularism operates
as a bridge to cross over fromtradition to nodernity. The
Indian State opted this path for universal tolerance due to
its historical and cultural background and nmulti-religious
faiths. Secularismin the Indian context bears positive and
affirmati ve enphasis. Religions with secular -craving for
spiritual tolerance have flourished nore and survived for
| onger period in the human history than those who clainmed to
live in a non-existent world of their own. Posi tive
secul ari sm therefore, separates the religi ous faith
personal to man and limted to material, tenporal aspects of
human life. Positive secularismbelieves in the basic
values of freedom equality and fellowship. It ‘does not
believe in hark back either into country's -history or
seeking shelter in its spiritual or cultural identity dehors

the man’s need for his full developrment. It noves nmainly
around the State and its institution and, therefore,” is
political in nature. At the sane tinme religion does not

i nclude other socioeconom c or cultural social structure.

The State is enjoined to counteract the wevils  of _socia

forces, maintaining internal peace and to defend the nation
from external aggr essi on. Welfare State under t he
Constitution is enjoined to provide nmeans for well-being of
its citizens; essential services and anenities to all/ its
peopl e. Morality under positive secularismis a pervasive
force in favour of human freedom or secular |iving. Pr of .

Hol yoake, as stated earlier, who is the father of \ nodern
secularism stated that "norality should be based on regard
for well-being of the mankind in
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the person, to the exclusion of all considerations drawn
fromthe belief in God or a future State". Morality to him
was a system of human duty conmencing from man and not from
God as in the case of religion. He distinguished his
secularism from Christianity, the living interest of the
wor | d that is prospects of another life. Positive
secularism gives birth to biological and social nature of
the man as a source of nmorality. True religion nmust devel op
into a dynamic force for integration w thout which the
continued existence of human race itself would becomne
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uncertain and unreal. Secul ari sm teaches spirit of
tolerance, catholicity of outlook, respect for each other’s
faith and willingness to abide by rules of self-discipline.
This has to be for both as an individual and as a nenber of
the group. Rel i gi on and secul ari smoperate at different
planes. Religion is a matter of personal belief and node of
worship and prayer, personal to the individual whi | e

secul arism operates, as stated earlier, on the tenpora

aspect of the State activity in dealing with the people
professing different religious faiths. The nore devoted a
person in his religious belief, the greater should be his
sense of heart, spirit of tolerance, adherence of secular
path. Secularism therefore, is not antithesis of religious
devout ness. Swam Vi vekananda, and Mahat ma Gandhi, though
greatest Hi ndus, their teachings and exanples of lives give
us the nessage of the blend of religion and the secularism
for the good of all the nen. True religion does not teach
to hate those professing other faiths. Bigotry is not
religion, nor can narrow nnded favouritismbe taken to be
an index of ‘one’'s loyalty to his religion. Secularism does
not contenplate closing each other’'s voices to t he

sufferings of the people of other conmmnity nor it
postul ates keeping mumwhen his or other community make
legitimate demands. ~ If any group of people are subjected to

hardshi p or sufferings, secularismalways requires that one
should never remain insensitive and al oof to the feelings
and sufferings of the victins. At noments of testing tines

peopl e rose above religion and protected the victins. Thi s
cultural heritage in India shaped that people of al
religious faiths, living in different parts-of the country

are to tolerate each other’s religious faith or beliefs and
each religion made its contribution to enrich'the conposite
Indian culture as a happy blend or synthesis. CQur religious
tol erance received reflections in our constitutional creed.
183. The preanmble of the Constitution-inter alia assures to
every citizen liberty of thought, expression, belief, faith
and worship. Article 5 guarantees by birth citizenship to
every Indian. No one bargained to be born in a particular
religion, caste or region. Birthis a biological act of
parents. Article 14 guarantees equality before the |law or
equal protection of laws. Discrimnation on grounds of
religion was prohibited by Article 15. Article 16 nandates
equal opportunity to all citizens in matters relating to
enpl oyment or appointnment to any office or post wunder the
State and prohibits discrimnation on grounds only of ~inter
alia religion. Article 25 while reassuring to all ~ persons
freedom of conscience and the right to freely profess,
practice and propagate his religion, it does not affect the
operation of any existing law or preventing the State /from
nmaki ng any | aw regul ating
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or restricting any social, financial, political or | other
secul ar activity which may be associated with the religious
practice. It is subject to providing a social welfare —and
reformor throwi ng open all Hindu religious institutions  of
public character to all classes of citizens and sections of
Hi ndus. Article 26 equally guarantees freedom to nanage
religious affairs, equally subject to public order, norality
and health. Article 27 reinforces the secul ar character of
Indian denocracy enjoining the State from conpelling any
person or nmaking himliable to pay any tax, the proceeds of
which are specifically prohibited to be appropriated from
the consolidated fund for the pronmotion or maintaining of
any particular religion or religious denom nation. Taxes
going into consolidated funds should be used generally for
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the purpose of ensuring the secul ar purposes of which only
sone are nentioned in Articles 25 and 26 |ike regulating
social welfare, etc. Article 28(1) maintains that no
religious instruction shall be inparted in any educationa
institutions wholly rmaintained out of the State funds or
receiving aid fromthe State. Equally no person attending
any educational institution recognised by the State or
receiving aid fromthe State funds should be conpelled to
take part in any religious instruction that my be inparted
in such institution or to attend any religious worship that
may be ' Conducted in such institution or in any prenises
attached thereto unless such person or in the case of a
m nor person his guardi an has given his consent thereto. By
Article 30(2) the State is enjoined not to discrimnate, in
giving aid to an educational \institution, on the ground that
it is amnority institution whether based on religion or
| anguage. It would thus be clear that Constitution made
demar cati on bet ween religious part personal to the
i ndividuall' and secular part thereof. The State does not
extend patronage to any particular religion, State is

neit her pro - particular ~religion ~nor anti particul ar
religion. It stands aloof, in other words mai nt ai ns
neutrality in matters of  religion and provides equa
protection to all religions subject to regulation and

actively acts on secular part.

184. In Ratilal Panachand Gandhi v. State of Bonbay34 this
Court defined religion that it is not necessarily atheistic
and, in fact, there are well-known religions in India Iike
Buddhi sm and Jai ni smwhi ch do not believe in the existence
of God or caste. A religion ‘undoubtedly  has different
connotations which are regarded by those who profess that
religion to be conducive to their spiritual well-being but
it would not be correct to say or- seens to have been
suggested by the one of the |learned Brothers therein that
matters of religion are nothing but matters of religious
faith and religious belief. The religion is not nerely only
a doctrine or belief as it finds expression in acts /as well.
In Conmi ssioner, Hindu Religious Endowrents, Madras v. Sri
Lakshmi ndra Thirtha Swam ar 35, known as Shirur -~ Miutt case
this Court interpreted religion in -a restricted sense
confining to personal beliefs and attended cerenonies _or

rituals. The restrictions contenplated in Part 111 of “the
Constitution are not the control of personal religious
practices

34 1954 SCR 1055: AIR 1954 SC 388

35 1954 SCR 1005: AIR 1954 SC 282
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as such by the State but to regulate their activities which
are secular in character though. associated with  religions,
like managenent of property attached to rel i gi ous
institutions or endownents on secular activity which are
amenabl e to such regulation. Mtters such as offering food
to the diety, etc. are essentially religious and the State
does not regul ate the sanme, leaving themto the individuals
for their regulation. The caste systemthough forned the
kernel of Hnduism and as a matter of practice, for
mllenniums 1/4th of the Indian population Schedul ed Castes
and Schedul ed Tribes were prohibited entry into religious
institutions like tenples, maths, etc. on grounds of
untouchability; Article 17 outlawed it and declared such
practice an offence. Articles 25 and 26 have thrown open
all public places and all places of public worship to Hindu
religious denomnations or sects for worship, offering
prayers or performng any religious service in the places of
public worship and no discrimnation should be neted out on
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grounds of caste or sect or religious denonination. In
Kesavananda Bharati case36 and Indira Nehru Gandhi v. Raj
Narai n37 this Court held that secularismis a basic feature
of the Constitution. It is true that Schedule Il of the
Constitution provided the formof oath being taken in the
nane of God. This is not in recognition that he has his
religion or religious belief in God of a particular religion
but he should be bound by the oath to administer and to
abide by the Constitution and laws as a noral being, in
accordance with their nandate and the individual will ensure
that he will not transgress the oath taken by him It is
significant to note that the Caths Act, 1873 was repeal ed by
Cat hs Act, 1966 and was nade consistent with t he
constitutional scheme of secularismin particular, Sections
7 to 11.

185. Equally adm ssion into an educational institution has
been made a fundanental right to every person and he shal
not be discrimnated on grounds only of religion or caste.
The education al so should be inparted in the institutions
mai ntai ned ~out of the State fund or receiving aid only on
secul ar lines. The State, therefore, has a nmissionary role
to reformthe Hindu society, H ndu social order and dilute
the beliefs of caste hierarchy. Even in matters of entry
into religious institutions or places of public resort
prohi bition of entry only on grounds of caste or religion is
out | aned.

186. Dr S. Radhakrishnan, stated that:” "Religion can be
identified with enotion, sentinents,  intensity, cultural

pr of essi on, conscious belief ~of~ faith." According to
Gandhiji : "By religion | do not nean formal religion or
customary religion but that religion which underlies al

religions." Religion to himwas spiritual commitnent just
total but intentionally personal. |In other words, it is for

only development of the man for ~the ~absolution 'of his
consci ousness (sic conscience) in certain direction which he
considered to be good. Therefore, religion is one of belief
personal to the individual which binds himto his conscience
and the noral and basic principles regulating the life of a
man had constituted the religion, as understood in our
Constitution.

37 1975 Supp SCC 1: (1976) 2 SCR 347
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Freedom of conscience allows a person to believe in
particular religious tenets of his choice. It is quite

distinct from the freedomto perform external acts in
pursuance of faith. Freedom of conscience nmeans that a
person cannot be made answerable for rights. of  religion

Undoubtedly, it neans that no man possesses a right to
dictate to another what religion he believes in;  what
phil osophy he holds, what shall be his politics ~or/ what
views he shall accept, etc. Article 25(1) protects  freedom
of conscience and religion of nenbers of only of an
organi sed system of belief and faith irrespective of
particular affiliations and does not march out of concern
itself as a part of the right to freedom of conscience and
dignity of person and such beliefs and practices which are
reasonable. The Constitution, therefore, protects only the

essential and integral practices of the religion. The
religious practice is subject to the control of public
or der, norality and health which i ncl udes econom ¢

financial or other secular activities. Could the religious
practice exercise control over menbers to vote or not to
vote, to ignore the National Flag, National Anthem nationa
institutions? Freedom of conscience wunder Article 25
whet her guarant ees people of different religious faiths the
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right to religious procession to antagoni se the people of
different religious faiths or right to public worship? It
is a fact of social and religious history in India that
religious processions are known to ignite serious comunal
riots, disturb peace, tranquillity and public order. The
right to free profession of religion and exercising right to
organi se religious congregations does not carry with it the
right to nmmke inflammtory speeches, nor be a licence to
spread violence, nor speak religious intolerance as an
aspect of religious faiths. They are subject to the State
control. In order to secure constitutional protection, the
religious practices should not only be an essential part but
shoul d al so be an integral part of proponent’s religion but
subject to State's control. Qherw se even purely secular
practices which are not an essential or an integral part of
religion are apt to be quoted as religious forms and make a
claim for being treated as religious practices. Law as a
soci al engi neer provides the means as well as lays down the
rules for 'social control and resolution of conflicts of al

kinds in 'a hunan society. But the notive force for social

econoni ¢ and cultural transformation cones from individuals
who conprise the society. They are the novers in the nould

of the law as the principal instrument of an orderly
transient to a new soci oeconom c order or social integration
and fraternity anpong the people. The Constitution has
chosen secularismas its vehicle to establish an egalitarian
soci al order. I amrespectfully in -agreement wth our
Brethren Sawant and Jeevan Reddy, JJ. in ‘this respect.
Secul arism therefore, is part of the fundamental |aw and
basic structure of the Indian political systemto secure to
all its people socioecononic needs essential for nman's

excel l ence and of (sic his) noral wellbeing, fulfilment of
material and prosperity and political justice.

SEPARATI ON OF POLI TICS AND RELI G ON

187. Black’s Law Dictionary (6th Edn.) page 1158  defined
"political’” as pertaining or relating to the policy or the
adm ni stration of Government, State or national; pertaining
to, or incidental to, the exercise of the functions
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vested in those charged with the conduct of CGovernnent;
relating to the nanagenent of affairs of State as  politica
theories; of or pertaining to exercise of rights and
privileges or the influence by which individuals of a State
seek to determine or control its public policy; having to do
with organization or action of individuals, parties, or
interests that seek to control appointment. —or action of
those who nanage affairs of a State. Political “party was
defined as an association of individuals whose prinmary
parlianmentary purposes are to pronpte or acconpl i sh
el ections or appointnments to public offices, positions or
jobs. A political party, association or O ganisation which
makes contributions for the purpose of influencing or
attenpting to influence the electoral process of any
i ndividual or political party whose nane is presented for
election to any State or local elective public office,
whet her or not such individual is elected. Politics in
positively secular State is to get over their religion, in
other words, in politics a political party should neither
i nvoke religion nor be dependent on it for support or
sust enance. Constitution ensures to the individual to
protect religion, right to belief or propagate teachings
conduci ve for secular living, later to be controlled by the
State for betterment of human Iife and progress. Positive
secul ari sm concerns with such aspects of human |life. The
political conduct in his "Political Thought by Dr Anmbedkar”
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conpiled by R K Ksheersagar, Intellectual Public House,

1992 Edn. at page 155, stated that:
“In India the majority is not a politica
majority. The nmajority is born but not nuade,
that is the difference between a conmuna
maj ority and a political maj ority. A
political mmjority is not purely a mmjority,
it is the nmgjority which is always nade,
unmade and renmade. A communal rmajority is
unal terabl e majority in its ethics, its
attitudes. Vet her t he Hi ndu conmuna
majority was prepared to accept the views of
the mnorities, whether it was prepared to
concei ve the constitutional safeguards to the
mnorities." The problems according to Dr
Anbedkar shoul'd be solved by adopting right
princi pl es whi ch shoul d be evol ved and appli ed
equal ly w t hout fear or favour. According to
him the nmpjority conmunity should accept a
relative majority and it should claimabsolute

majority. Conmunal majority is not a
politi cal majority and in politics t he
principle of  one vote one value should be
adopt ed i rrespective of rel ated

considerations. According to Abul Kal am Azad:
"India/is a denocracy secular where every
citizen whether he is H ndu, Muslim or Sikh
has ‘equal rights and privil eges. Ri se of
fundanent al i sm and commrunal i sation in nationa
or regional politics are anti-secular and tend
to encourage separatist and divisive forces
| ayi ng t he seeds to di sintegrate t he
parliamentary denocratic system The
political parties or candidates should be
stopped from running after vote banks and
judicial process nust pronote the citizens’
active participation by interpretation of the
Constitution and t he | aws in proper
per spective in order to mai‘nt ai n t he
denocrati c process on an -even keel ."
188. For a political party or an Organisation that seeks to
influence the electorates to pronote or acconpl i shi ng
success at an election for
172
gover nance of parliamentary form of Gover nnment , t he
principles are those enbedded in the Directive Principles of
the Constitution vis-a-vis the Fundanental Rights and the
Fundamental Duties in Part IV A and should abide by the
Constitution and pronote tolerance, harnmony and the spirit
of comonness anongst all the people of India transcending
religious, linguistic, regional or sectional diversities and
to preserve the rich heritage of our conposite culture, to
devel op humani sm spirit of reformation and to abstain from
vi ol ence. Therefore, the manifesto of a political party
should be consistent wth these fundanental and basic
features of the Constitution, secularism socioeconomc and
political justice, fraternity, unity and
national integrity.
189. Under Section 29-A of the Representation of the People
Act, 1951 for short "R P. Act’ registration of a politica
party, or a group of individual an application to the
El ecti on Conmi ssion constituted under Article 324 for its
regi stration as political party with a copy of t he
menorandum or rules or regulations of the association of the
body signed by its Chief Executive Oficer. The application
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shall contain a specific provision that the association or
the body shall bear true faith and allegiance to the
Constitution of India as by |aw established and its nenbers
shall be bound by socialism secularismand denocracy and
woul d uphol d the sovereignty and integrity of India. It is,
therefore, a mandatory duty of every political party, body
of individuals or association and its nenbers to abide by
t he Constitution and the laws; they shoul d uphol d
secul ari sm soci alismand denocracy, uphold sovereignty and
integrity of the nation. Section 123(3) prohibits wuse of
religion or caste in politics and declares that t he
promotion or attenpt to pronote violence and hatred between
different classes of citizens of India on grounds of
religion and caste for the furtherance of the prospects at
the election of the candidate or for affecting the election
of any candi date was decl ared to be a corrupt practice. As
per sub-section (3-A) of Section 123 the promotion of, or
attenpt- to pronote feeling of enmty or hatred between
di fferent classes of Indian citizens on grounds of religion
etc. by ‘a candidate, his election agent or any person wth
his consent to further the election prospects of that
candi date or for prejudicially affecting the election of any
candi date was declared as corrupt practice. A politica
party, therefore, should not ignore the fundamental features
of the Constitution and the laws. Even its manifesto wth
all sophistication or felicity of its | anguage, a politica
party cannot escape constitutional nandate and negates the
abiding faith and solem responsibility and duty undertaken
to uphold the Constitution and |laws after it was registered
under Section 29-A. Equally it/they shoul d not sabotage the
same basic features of the Constitution either influencing
the electoral process or working the Constitution or the
| aw. The political party or the political executive
securing the governance of the State by securing majority in
the legislature through the battle of ballot throughout its
tenure by its actions and programmes, it is required to
abi de by the Constitution and thelaws in letter and spirit.
173
190. Article 25 inhibits the Government to patronise a
particular religion as State religion-overtly or covertly.
Political party is, therefore, positively enjoined to
maintain neutrality in religious beliefs —and pr ohi bi t
practices derogatory to the Constitution and the | aws.
Introduction of religioninto politics is not nerely in
negati on of the constitutional nandates but-alsoa positive
vi ol ation of t he constitutional obl igati on, duty,
responsibility and positive prescription of  prohibition
specifically enjoined by the Constitution and the R P. _Act.
A political party that seeks to secure power  through a
religious policy or caste orientation policy disintegrates
the people on grounds of religion and caste. |t divides the
people and disrupts the social structure on grounds of
religion and caste which is obnoxious and anathema to the
constitutional culture and basic features. Appeal on
grounds of religion offends secul ar denocracy.
191. An appeal to the electorates on the grounds of religion
of fends secul ar denocracy. In S. Veerabadran Chettiar v. E
V. Ramaswam Naicker38 (SCR at pp. 1217 & 1218), this Court
hel d t hat t he courts would be cogni zant to t he
susceptibilities of class of persons to which the appeal to
religious susceptibility is nmade and it is a corrupt
practice. Interpreting Section 123(3-A) this Court held
that:

"The section has been intended to respect the

religi ous susceptibilities of persons of
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di fferent religious persuasions or creeds
very circunspect in such matters and to pay
due regard to feelings and religious enptions
of different classes of persons with different
beliefs irrespective of the consi derati on
whet her or not they share those beliefs, or
whet her they are rational or otherwise......
192. This Court in Shubnath Deogramv. Ramarain Prasad39
held that (SCR p. 959)
“"[17t would appear that the pleasure of the
deities is indicated through the cock taking
the food that is givento it and that the
deities only thereafter accept the sacrifice
of the cock. Therefore, when the |eaflet
stated that food should be given to the cock
in the shape of votes what was neant was that
the deities would be pleased if votes were
cast in-the box with the cock synbol."
193. In Z.B. Bukhari v. Brijmhan33 this Court held thus
(SCR p. 288: SCCp. 24, para1l)
“Qur Constitution-makers certainly intended to
set up a Secular Denocratic Republic the
bi nding~ spirit of which is sumed up by the
obj ectives set forth in the preanble to the

Consti t uti on. No denocratic political and
social /order, in which the conditions of
freedom and their progressive  expansion for
all ‘make sone regulation of all activities

i nperative, could endure without an agreenent

on the basic essentials which could unite and

hol d citizens together despite al | the

di f ferences of

38 1959 SCR 121 1: AIR 1958 SC 1032

39 (1960) 1 SCR 953: “‘AIR 1960 SC 148

33 (1976) 2 SCC 17: 1975 Supp SCR 281
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religion, race, caste, comunity, /culture

creed and |anguage. Qur politicall history

nmade it particularly necessary that these

di f f erences, whi ch can__generate power f ul

enoti ons, depriving people of their powers of

rational thought and action, should not  be

permitted to be exploited lest the inperative

conditions for the preservation of denocratic

freedoms are disturbed. "
194. In another case S. Harcharan Singh v. S. Sajjan Si ngh4O
this Court fully discussed the question of what constitutes
an appeal on grounds of religion falling within the scope of
Section 123(3) and Section 123(3-A) of the R P. .. Act,  when
there is an appeal on the ground of religion. Section
123(3) of RP. Act should not be permtted - to be
ci rcumvent ed to resort to technical arguments as to
interpretation of the section as our Constitution is one of

secul ar denocracy. In S. Veerabadran Chettiar case38 this
Court held
t hus: (SCR pp. 1217-18)

“In our opinion, placing such restricted
interpretation on the words of such genera
import, is against all established canons of
construction. Any object however trivial or
destitute of real value initself, if regarded
as sacred by any class of persons would cone
within the nmeaning of the penal section. Nor
is it absolutely necessary that the object, in
order to be held sacred, should have been
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actually worshipped. An object nay be held
sacred by a class of persons without being
wor shipped by them It is clear, therefore,
that the courts bel ow were rather cynical in
SO lightly brushing aside the religi ous
susceptibilities of that class of persons to
which the conplainant clains to bel ong. The
section has been intended to respect the
religi ous susceptibilities of persons of
different religious persuasions or creeds.
Courts have got to be very circumspect in such
matters, and to pay due regard to the feelings
and religious enotions of different classes of
persons with different beliefs, irrespective
of the consideration whether or not they share
those beliefs, or whether they are rational or
ot herwi se, in the opinion of the court."

195. In wul | apudi Venkat a Kri shna Rao V. Vedul a

Suryanarayana 4l this Court held thus : (SCC p. 508, para

10: Scale p. 172)
“There is no doubt in our mnd that the

of fendi ng -~ poster is a religious synbol. The
depiction of anyone, be it NT. Rama Rao or
any other ~person, in the attire of Lord

Krishna “blowing a 'shanku ~and quoting the
words fromthe Bhagavad G'ta addressed by Lord
Krishna to Arjuna that his incarnation would
be born upon the earth in age after age to
restore. dharma is not only to a H ndu by
religion but to every Indian synbolic of the
H ndu religion. The use by a candidate of
such a synbol coupled with the printing upon
it of words derogatory of a rival politica
party nust lead tothe conclusion that the
religi ous synmbol was used
40 (1985) 1 SCC 370: (1985) 2 SCR 159
38 1959 SCR 121 1: AIR 1958 SC 1032
41 1993 Supp (3) SCC 504: (1993) 2 Scale 170
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with a viewto prejudicially affect the election of the
candi date of the rival political party."”
196. The contention of Shri Ram Jethnmalani that the
interpretation and applicability of sub-sections (3) and (3-
A) of Section 123 of R P. Act would be confined to only
cases in which individual candidate offends religion of
rival candidate in the election contest and the ratio
therein cannot be extended when a political ~party has
espoused as part of its manifesto a religious cause, 1is
totally wuntenable. This Court laid the |law though in the
context of the contesting candidates, that interpretation
lends no licence to a political party to influence the
el ectoral prospects on grounds of religion. In a 'secular
denocracy, like ours, mngling of religion with politics 1is
unconstitutional, in other words a flagrant breach of
constitutional features of secular denocracy. It is,
therefore, inperative that the religion and caste shoul d not
be introduced into politics by any political party,
association or an individual and it is inperative to prevent
religious and caste pollution of politics. Every politica
party, association of persons or individuals contesting

el ection should abide by the constitutional ideals, the
Constitution and the laws thereof. | also agree wth ny
| earned Brethren Sawant and Jeevan Reddy, JJ., in this
behal f.

197. Rise of fundanentalism and conmunalisation of politics
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are anti-secularism They encourage separatist and divisive

forces and becone br eedi ng grounds for nati ona

disintegration and fail the parlianmentary denocratic system

and the Constitution. Judi cial process nust pr onot e

citizens’ active participation in el ect oral process

uni nfl uenced by any corrupt practice to exercise their free

and fair franchise. Correct interpretation in pr oper

perspective would be in the defence of the denocracy and to
mai ntai n the denocratic process on an even keel even in the
face of possible friction, it is but the duty of the court
to interpret the Constitution to bring the political parties
wi t hin the purview of constitutional par anmet er s for
accountability and to abide by the Constitution, the |aws
for their strict adherence.

SCOPE OF JUDI Cl AL REVI EW OF ARTI CLE 356

198. In the judicial - reviewin the field of adnmnistrative
| aw and the constitutional |aw,~the courts are not concerned
with the nerits of the decision, but with the nanner in
whi ch the decisionwas taken or order was nade. Judi ci a
review i's entirely different froman ordinary appeal . The
purpose of judicial reviewis to ensure that the individua
is given fair treatment by the authority or the tribunal to
whi ch he has been subjected to. It is no part of the duty
or power of the court to substitute its opinion for that of
the tribunal or authority or person constituted by |aw or
adm nistrative agency in deciding the matter in question
Under the thin guise of preventing the abuse of power, there
is a lurking suspicion that the court itself is gquilty of
usurping that power. The duty of the court, therefore, is
to confine itself to the question of legality, propriety or
regularity of the procedure adopted by the -tribunal or
authority to find whether it committed an error of |aw or
176

jurisdiction in reaching the decision or naking the ‘order
The judicial reviewis, therefore, a protection, but not a
weapon. The court wth an avowed endeavour to render
justice, applied principles of natural justice with a view
to see that the authority would act fairly. Therefore, the
grounds of illegality, irrationality, unr easonabl eness,
procedural inpropriety and in some cases proportionality has
been applied, to test the validity of the decision or order
apart from its ultra vires, mal-a fides or
unconstitutionality. Initially in the process of judicia
review the court tested the functions fromthe purview of
the "source of power". 1In the course of evolution of
judicial review it tested on the "nature of the -subject-
matter”, "the nature of the power", "the purpose®™ or "the
indelible effect” of the order or decision on the individua
or public. The public element was evolved, confining
initially judicial reviewto the actions of State,” public
authority or instrumentality of the State but in_-its due
course many atine it entrenched into private law field
where public element or public duty or public interest is
created by private person or corporate person and relegated
purely private issues to private |aw renedy. This Court
rel axed standing in favour of bona fide persons or
accredited associations to espouse the cause on behalf of
the wunderprivileged or handicapped groups of per sons.
Interpreting Articles 14 and 21, tested admnistrative
orders or actions or processes on grounds of arbitrariness,
irrationality, wunfairness or unjustness, It would thus be
apparent that in exercising the power of judicial review,
t he constitutional courts in India testing t he
constitutionality of an adnministrative or constitutiona
acts did not adopt any rigid forrmula universally applicable
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to all occasions. Therefore, it serves no useful purpose to
el aborately consider various decisions or textbooks referred
to wus during the course of hearing. Suffice to state that
each case shoul d be considered, depending upon the authority
that exercises the power, the source, the nature, or scope
of the power and indelible effects it generates in the
operation of law or affects the individual or society

wi t hout laying down any exhaustive or cat al ogue of
principl es. Lest it would itself result in standardised
rul e. To deternmine whether a particular policy or a

decision taken in furtherance thereof is in fulfilment of
that policy or is in accordance with the Constitution or the
law, nmany an inmponderable feature wll conme into play
including the nature of the decision, the relationship of
those involved on either side before the decision was taken

exi stence or nonexi stence of the factual foundation on which
the decision was taken or the scope of the discretion of the
aut hority  or the functionary. Supervision of the court,
ultimately, depends upon the analysis of the nature of the
consequences of ~the decision and yet tinmes upon t he
personal ity of the authority that takes decision or
i ndi vidual circunstances in which the person was called upon
to make the decision and acted on the decision itself.

199. The scope of  judicial review of the Presidentia

Procl amati on under 'Article 356 was tested for the first tine
by this Court in State of Rajasthan v. Union of |ndia3. In
that case clause (5) inserted by the Constitution

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1979) 1 SCR 1
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(Thirty-eighth) Amendnent Act, 1975 whi'ch pr ohi bi t ed
judicial review of the Presidential Proclamation [which was
later on substituted by the Constitution (Forty-fourth)
Amendnent Act, 1978], was called into operation. Before its
substitution the constitutionality of the letter issued by
the Hone M nister and dissolution of the Assenblies of North

Indian States were in question. The reason for the
di ssol ution was that the Congress Party was rout ed
conpletely in 1977 parlianentary election in all /those

States and thereby the people’'s mandate was against the
legitimacy of the Governments of the States represented by
the Congress Party to remain in office. Suits under Article
133 and Article 32 were filed in this Court. In that
context this Court held that though the power of the
judicial review was excluded by clause (5) of Article 356,
as it then stood, judicial review was open on Llinmted
grounds, nanely mala fides, wholly extraneous or irrelevant
grounds without nexus between power exercised and the
reasons in support thereof. The contention of Shr

Par asaran, |earned counsel for the Union, as stated earlier,
is that though judicial reviewis available, he paused and
fell upon the operation of Article 74(2), and contended that
the Union of India need not produce the records; burden is
on the wit petitioners to prove that the orders are
unconstitutional or ultra vires; the exercise of power by
the President under Article 356 is constitutional exercise

of the power I|ike one under Article 123 or |legislative
process and the principles evolved in the field of
adm nistrative law are inapplicable. It should be tested

only on the grounds of ultra vires or unconstitutionality.
The reasons in support of the satisfaction reached by the
President are part of the advice tendered by the Council of
M ni sters. Therefore, they are immned from judicia
scrutiny, though every order passed by the President does
not receive the protection under Article 74(2) or Section
123 of the Evidence Act.
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200. The question, therefore, is what is the scope of
judicial review of the Presidential Proclamation under
Article 356. Though the armof the court is long enough to
reach injustice wherever it finds and any order or action is
not beyond its ken, whether its reach could be projected to
constitutional extraordinary functionary of the coordinate
branch of the Governnent, the highest executive, when it
records subjective satisfaction to issue Proclamati on under
Article 356. The contention of S/ Shri Shanti Bhushan, Sol
Sorabjee and Ram Jethmalani that all the principles of
j udi ci al review of administrative action would st and
attracted to the Presidential Proclamation under Article 356
cannot be accepted in toto. Equally the w de proposition of
| aw canvassed by Shri Parasaran is also untenable. At the
cost of repetition it is toreiterate that judicial review
is the basic feature of the Constitution. This Court has
constitutional duty and responsibility, since judicia
review,  having been  expressly entrusted to it as a
constituent power, to review the acts done by the coordinate
branches,  the executive or the |egislature under t he
Constitution, —or under |aw or administrative orders wthin
the parameters applicable toa particular inmpugned action
This Court has duty and responsibility to find the extent
and limts of the power of the coordinate authorities and to
find the law. It i's the province and duty of this Court, as
178

ultimate interpreter of the Constitution, to say what the
law is. This is a delicate task assigned to the Court to
determine what power Constitution has conferred on each
branch of the CGovernnent, whether it is limted to and if so
what are the Iimts and whether any action of ~that branch
transgresses such limts. The action of the President under
Article 356 is a constitutional function-and the 'same is
subject to judicial review. Shri- T.R ~ Andhyarujina, the
| earned Advocate GCeneral of - Mharashtra, contended that
t hough the Presidential Proclamation is anenable to judicia
review, it is in the thicket of political question’  and is
not general |l y justiciable. Appl yi ng sel'f-i nposed
[imtations this Court nmay be refrained to exercise judicia
revi ew. This contention too needs to be qualified and
ci rcunscri bed.

201. Judi ci al review  rmnust be di stingui sh from
justiciability. the two concepts are not synonynous. The
power of judicial review goes to the authority of the court,
though in exercising the power of judicial review, the court
in an appropriate case may decline to exercise the power as
bei ng not justiciable. The Constitution is both the source
of power as well as it limts the power of an authority, ex
necessitate. Judiciary has to decide the source, extent,
l[imtations of the power and legitimacy in sone cases of the
authority exercising the power. There are no hard-and fast
fixed rules as to justiciability of a controversy. The
satisfaction of the President wunder Article 356(1) is
basically subjective satisfaction based on the material  on

record. It may not be suscepti bl e to scientific
verification hedged with several i mponder abl es. The
guestion, therefore, may be | ooked at fromthe point of view
of comon sense linmitation, keeping always that t he

Constitution has entrusted the power to the hi ghest
executive, the President of India, to issue Proclamation
under Article 356, with the aid and advice of the Council of
M ni sters, again further subject to his own discretion given
in proviso to Article 74(1). Whether the question raised
for decisionis judicially based on manageable standards?
The question relating to the extent, scope and power of the
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Presi dent under Article 356 though wapped up with politica

thicket, per se it does not get immunity from judicia

revi ew.

202. However, a distinction be drawn between judicial review
of the interpretation of the order or the extent of the
exercise of the power by the President under Article 356.
In the latter case the limts of the power of the President
in issuing the Proclamation under Article 356 and the linmits
of judicial review itself are to be kept in view The
guestion of justiciability would in either case mutually
arise for decision. |In this behalf, the question would be
whet her the controversy is anmenable to judicial reviewin a
limted area but the |atter depends upon the nature of the
order and its contents. The question may be canouflaged
with a political thicket, vyet since the Constitution
entrusted that delicate task in the schene of t he
Constitution itself to this Court, in an appropriate case,
the court may unwap the dressed up question, to find the

validity 'thereof. The doctrine of political thicket is
founded ‘onthe theory of separation of powers between the
executi ve, the | egi sl ature and the judiciary. The

Constitution of the United States of Anerica, gave no
express power of judicial reviewto the Supreme Court of
179
USA. Therefore, the scope of political question, when cane
up for consideration in Baker v. Carr 42, it was held in a
restricted sense, but the sane was considerably watered down
in later decision of that Court. Vide Glligan v. Mrgan
43 . But in deciding the political question the court nust
keep in forefront —whether ~the court has judicially
di scoverabl e and manageabl e standards to deci de the
particular controversy placed before it, keeping in view
that the subjective satisfaction was conferred in the w dest
terns to a coordinated political departnent, by t he
Constitution itself.
203. In the State of Rajasthan case 3 Chandrachud, J., as he
then was, held that: (SCR p. 61: SCC p. 644, para 131)
"Probing at any greater depth into the reasons
given by the Hone Mnister is to enter a field
fromwhi ch Judges nust scrupul ously keep away.
The field is reserved for the politicians and
the courts nust avoid trespassing into it.”
Bhagwati, J., as he then was, speaking for hinself and
Gupta, J., held that (SCR p. 82: SCC p. 662, para 150)
"It is not a decision which can be based on
what the Supreme Court of the United States
has described as "judicially discoverable and
manageabl e standards’. It would |largely be a
political judgnent based on assessnent of
diverse and varied factors, fast changing
situations, potential consequences, public
reaction, noti vati ons and responses of
di fferent cl asses of people and their
anticipated future behaviour and a host  of
ot her consi derati ons, in the Iight of
experience of public affairs and pragnmatic
managemnent of conplex and often curious
adjustments that go to make up the highly
sophi sti cated nechani sm of a nodem denocratic
government. It cannot, therefore, by its very
nature be a fit subject-matter for judicia
determ nation and hence it is left to the
subj ective sati sfaction of t he Centra
CGovernment which is best in a position to
decide it."
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Untwalia, J., laid down that: (SCR p. 94: SCC
p. 672, para 183)

"[Elven if one were to assume such a fact in
favour of the plaintiffs or the petitioners

the facts disclosed, undoubtedly, lie in the
field or an area purely of a political nature,
which are essentially non-justiciable. It

would be legitimate to characterise such a
field as a prohibited area in which it is
neither pernmissible for the courts to enter,
nor should they ever take upon thenselves the
hazardous task of entering into such an area.

Fazal Ali, J. reiterating the sane view held,
that : (SCR p. Il 5: SCC p. 689, para 208)

“I't is manifestly clear that the court does
not possess-the resources which are ’'In the

hands of the Government to f

42°7 L Ed 2d 663, 686: 369 US 186 (1962)

43 37L Ed 2d 407, 416: 413 US 1 (1973)

3 (1977) 3 SCC592: AR 1977 SC 1361: (1978) 1

SCR 1
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that they seek to subserve and the feelings or

the aspirations of the nation that require a

particular action to be taken at a particular

time. /At is difficult for the court to enbark

on an enquiry of that type."

Beg,  C.J. held that: (SCR p. 26: SCC p. 616,

para 39)

"I nsofar as article 356(1) may enbrace matters

of pol i tical and executive poli cy and

expedi ency, courts cannot interfere with these

unl ess and unti | it i's shown what

constitutional provision the President is

going to contravene.... ..
204. W respectfully agree that the-above approach would be
the proper course to tackle the problem Yet / anot her
guestion to be disposed of at this stage is the ‘scope of
Article 74(2). |In the cabinet systemof the Government the
Council of Mnisters with the Prine Mnister as the head
woul d aid and advi se the President to exercise the functions
under the Constitution except where the power was expressly
given to the President to his individual discretion. The
scope thereof was considered vis-a-vis the claim  of
privilege under Section 123 of the Evidence Act. At the
outset we say that Section 123 of Evidence Act is avail able
to the President to claimprivilege. In R K. Jain v. Union
of India 44 in paragraph 23 at page 143 it was' held  that
the President exercises his executive power through the

Council of Mnisters as per the rules of business for
conveni ent transaction of the Governnent business nmade under
Article 77(3). The CGovernnent of India (Transaction of

Busi ness) Rul es, 1961 provide the procedure in that behalf.
After discussing the scope of the cabinet system  of
Government in paragraphs 24 to 28 it was held that the
cabi net known as Council of Mnisters headed by the Prine
Mnister is the driving and steering body responsible for
the governance of the country. They enjoy the confidence of
Parliament and remain in office so long as they maintain the

confi dence of the mjority. They are answerable to
Parlianment and accountable to the people. They bear
col l ective responsibility. Thei r executive functions
conprise both the deternmination of the policy as well as

carrying its execution, the initiation of |egislation
mai nt enance of order, pronotion of social and economc
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wel fare and direction of foreign policy. In short the
carrying on or supervision of the general adm nistration of
the affairs of the Union which includes political’ activity
and carrying on all trading activities, etc. and they bear
collective responsibility to the Constitution. It was also

held therein that subject to the claimof privilege under
Secti on 123 of the Evidence Act, the M ni ster was
constitutionally bound under Article 142 to assist the court
in producing the docunents before the court and the court
has to strike a balance between the conpeting interest of
public justice and the interest of the State bef ore
directing to disclose the docunments to the opposite party.
But the docunents shall be placed before the court for its
perusal in canera

205. Article 74(2) provides that the question whether any,
and if sc what, advice was tendered by Mnisters to the
President shall not be inquired.into in any court. 1In other
words it intends'to give inmmnity to the Counci

44 (1993) 4 SCC 11-9: 1993 SCC (L&S) 11 28: (1993) 25 ATC
464
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of Mnisters to wthhold production of the advice for
consi deration by the court. In other words it is a
restrictive power . Judicial review ' is a basi c and

fundanental feature of the Constitution and it is the duty
and responsibility of the constitutional court to exercise
the power of judicial review Article 142, in particular

gi ves power to ‘this Court in its exercise of t he
jurisdiction to make any necessary order "for doing conplete
justice in any cause or matter pending before it" and shal

be enforceable throughout the territory of India in such
manner as prescribed by or under any | aw made by Parlianment
and subject to such law. The said restrictionis ‘only in
matter of procedure and does not affect the power ' under
Article 142. This Court has all or every power to make any
order to secure the "attendance of any person, discovery or

production of any docunent or investigation". Thereby the
power of this Court to secure or direct production of any
document or discovery is a constitutional power. The

restrictive clause under Article 74(2) and the w der power
of this Court under Article 142 need to be harnonised.

206. In R K Jain cased44 it was held that the court is
required to consider whether public interest is so strong to

override the ordinary right and interest of the litigant
that he shall be able to lay before a court of justice the
rel evant evidence in bal ancing the conpeting interest. It

is the duty of the court to see hat there is~ a public
interest and that harm shall not be done to the nation or of
the public service by disclosure of the docunent. and  there
is a public interest that the administration of justice
shall not be frustrated by wi thhol ding the docunents  which

must be produced, iif justice is to be done. it is,
therefore, the paranount right and duty of the court, not of
the executive, to decide whether the docunment wll  be

produced or withheld. The Court nust deci de which aspect of
the public interest predomnates, in other words which
public interest requires that the docunent whether shoul d be

produced for effectuating justice and neaningful judicia
review performing its function and/or should it not be
pr oduced. In sone cases, therefore, the court nmust, in a

clash of conpeting public interests of the State and
adm ni stration of justice, weigh the scales and deci de where
the balance Ilies. The basic question to which the court
woul d, therefore, have to address itself for the purpose of
deciding the validity of the objection would be, whether the
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document relates to affairs of the State, in other words, is
of such a character that its disclosure woul d be agai nst the
interest of the State or the public service and if so
whether public interest in its non-disclosure is so strong
t hat it must prevail over the public i nterest in
adm ni stration of justice. On that account it should not be
allowed to be disclosed. (Vide paras 6 and 1744.)

207. When public interest imunity against disclosure of the
State docunents in the transaction of the business by the
Council of Mnisters of a class character was clainmed, in
the clash of this interest, it is the right and duty of the
court to weigh the balance in that case also and that the
har m

(1993) 4 SCC 119: 1993 SCC (L&S) 1128: (1993) 25 ATC 464
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shal | not be done to the nation or the public service and in
the administration of justice each case nmust be considered
in its backdrop.

208. The /President has no inplied authority wunder the
Constitution to withhold the docunent. On the other hand it
is his solemm constitutional duty to-act in aid of the court
to effectuate judicial® review (Vide paragraphs 54 and
5544.) That was a case of statutory exercise of power, in
accordance with the business rules in appointing the
President of CEGAT and considering the facts in that case,
it was held that it was not necessary to direct disclosure
of the documents to the other side. “In view of the schene
of the Constitution and paranmount judicial ‘review to do
conpl ete justice it nmust be considered in each case whether
record should be produced. But by operation of Article
74(2) only the actual advice tendered by the  Council of
M nisters gets immunity from producti on-and the court shal
not inquire into the question whether and if so what ' advice

was tendered by the Mnister. In-other words, the ' records
other than the advice tendered by the Mnister to the
President, if found necessary, nmay be required to be

produced before the constitutional court. This restrictive
interpretati on woul d subserve the w der power under Article
142 given to this Court and the protection accorded by
Article 74(2) maintaining equibal ance.

209. Article 74(2) creates bar of enquiry and not -a cl ai mof
privilege for decision in the exercise of the jurisdiction
whet her and, if so, what advice was tendered by the Counci
of Mnisters to the President. The power of Article 74(2)
applies only to limted cases where the natter has gone to
the President for his orders on the advice of the Council of
M ni st ers. Exercise of personal discretion calling the
| eader of a political party that secured mgjority to form
the Governnent or the | eader expressing his inability, to
explore other possibilities is not liable to judicia
scrutiny. Action based on the aid and advice al so
restricted the scope, for instance, the power 'of the
President to grant pardon or appointing a Mnister, etc. is
the discretion of President. Simlarly prorogation  of
Parliament or dissolution of Parlianent done under Article
85 is not liable to judicial review. The accountability is
of the Prine Mnister to the people though the President
acts in his discretionary power, with the aid and advice of
the Prine Mnister. Simlarly, the right of the President
to address and send nmessage to the Lok Sabha and Raj ya Sabha
as under Article 86 are also in the area of discretion wth
the aid and advice of the Council of Mnisters. The power
of President to pronul gate an ordi nance under Article 123
and the assent of the Bills under Article 200 are reserved
for consideration under Article 201. As stated earlier, the
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di scretion of the President on the choice of the Prine
M ni st er is his personal discretion though par amount

consideration in the choice would be of the person who
shoul d command the majority in the House. Equally when the
CGovernment has lost its majority in the House and refuses to
lay down the office, it is his paranmount duty to dismiss the
Government. Equally as said earlier, the dissolution of the
Lok Sabha woul d be on aid and advice

44 (1993) 4 SCC 119: 1993 SCC (L&S) 1128:(1993) 25 ATC 464
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of the Prime Mnister, the President while dissolving the
Lok Sabha wthout getting involved in politics woul d
exercise his discretion under Article 85, but the ultimate
responsibility and the accountability for such advice is of
the Prinme Mnister and the President would act consistent
with the conventions with an appeal to the people of the
necessity to dissolve the House and their need to express
their will at the polls. |In this area the conmunication of
the aid and advi ce whether receives confidentiality and bars
the enquiry as to the nature of the advice or the record
itself. Therefore, the enquiry under Article 74(2) is to
the advice and if so, what advice was tendered to the
President would be confined to limt power but not to the
deci sion taken on adm nistrative routine though expressed in
the name of the President under Article 73 . read with Article
71 of the Constitution.

210. The matter < can be looked at from  a different
perspective that under Article 361, the President shall not
be answerable to any court for  the exercise or t he
performance of his power and duty of his office or for any
act purported to have been done by himin the exercise and
performance of those powers and duties. ~ Wien the President
acts not necessarily on the aid and advi ce of the Council of
Mnisters but only "or otherwise" i:e. on any ot her
information wunder Article 356(1) his satisfaction is a
subjective one that a situation has arisen in which the
Governnent of the State cannot be carried on in accordance
with the provisions of the Constitution and issues the
Procl amat i on required under Article 356(1) of t he

Constitution. When it is challenged and asked to give his
reasons, he is immuned fromjudicial process. The Union of
India wll not have a say for the exercise of the

satisfaction reached by the President "on otherw se self-
satisfaction" for his issuing his Proclanmation under Article
356. Then no one can satisfy the court the grounds for the
exerci se of the powers by the President. Therefore, we are
of the considered viewthat the advice and, if ~ so, what
advi ce was tendered by the Council of Mnisters for exercise
of the power under Article 356(1) would be beyond the
judicial enquiry under Article 74(2) of the Constitution

Nevert hel ess, the record on the basis of which the advice
was tendered constitute the material. But, however, the
mat erial on record, the foundation for advice or a decision

does not receive total protection under Article 74(2).
Normally the record may not be summoned by “"rule nisi"  or
"discovery order nisi". Even if so summoned it nay not be
| ooked into unless a very strong case is nmade out from the
pl eadi ngs, the order of Proclanmation if produced and ot her
relevant material on record. If the court after due
del i beration and, reasoned order by a High Court, issues
"di scovery order nisi" the record is liable to be reproduced
pursuant to discovery order nisi issued by this Court or the
H gh Court subject to the claim under Section 123 of
Evi dence Act to examine the record in camnera.

211. At this juncture we are to reiterate that judicia
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reviewis not concerned with the nmerits of the decision but
with the decision-naking process. This is on the prenise
that mnodern denocratic systemhas chosen that politica
accountability is nore inmportant than other kinds of
accountability and the judiciary exercising its judicia
revi ew may be

184

refrained to do so when it finds that the controversy is not
based on judicially discoverabl e and manageabl e standards.
However, if a legal question canouflaged by politica
t hi cket has ari sen, the power and t he doors of
constitutional court are not «closed, nor can they be
prohibited to enter in the political field under the garb of
political t hi cket in particul ar, when t he
Constitution.expressly has entrusted the duty to it. If it
is satisfied that a judicially discoverable and manageable
issue arises, it may be open to the court to issue discovery
order nisi and consider the case and then issue rule nisi.
It would thus be the duty and responsibility of this Court
to determine and found law as its premse and lay the law in
its duty entrusted by the Constitution, as ultimte
interpretor of the Constitution, though it is a delicate
task, and issue appropriate declaration. This Court equally
decl ares and determines the limt, and whether the action is
in transgression of such limt.

Interpretation of the Constitution and 'scope of value
orientation

212. Before discussing the crucial  question it rmy be
necessary to preface that the Constitution is ‘intended to
endure for succeeding generations to cone. The best of the
vision of the Founding Fathers could not visualise the
pitfalls in the political governance, except the hoary
history of the working of the enmergency provisions in the
Government of India Act and wi shed that Article 356 'should
not be "put to operation" or be a "dead letter" and at best

"sparingly" be used. In working the Constitution,  Article
356 has been used 90 tines so far ‘a daunting exercise of the
power . But it is settled lawthat in interpreting the

Constitution neither notives nor bad faith nor abuse of
power be presunmed unless in an ‘individual- case it is
assailed and arises for consideration on that  prem se.
Secti on 114(e) of the Evidence Act raises statutory
presunption t hat official acts have been regul arly
per f or med.

213. Prof. Bork in his "Neutral Principles and Sorme First
Anmendnent Probl ens" 47 Ind. Law Journal, p. 1, 8, 1971 Edn

stated that the choice of fundanental values by the courts
cannot be justified. Wen constitutional materials do.  not
clearly specify the value to be preferred, there is no
principle weighing to prefer any clainmed human value to any

ot her. The judge must stick close to the text - -and the
history and their fair inplications and not to construct new
rights. The sane neutral principle was preferred by Prof.

Hans Linde in his "Judges Critics and Realistic Traditions”
[82 Yal e Law Journal, 227 at 254, (1972)] that "the judicia
responsi bility begins and ends with determ ning the present
scope and neaning of a decision that the nation, at an
earlier tine, articulated and enacted into constitutiona
text. Prof. Ely in his "Wages of Crying WIf’ a coment on
Reo v. Ved 45 stated that a neutral principle if it |[Iacks
connection wth any value, the constitution nmarks it as
special. It is not a constitutional principle and the court
has no business in mssing it. |In Encyclopaedia of the
Anerican Constitution by

45 1982 Yal e LJ 1920, 1949, 1973
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Leonard W Levy at p. 464 it is stated that "t he
Constitution is a political docunment; it serves politica
ends; its interpretations are political acts". Any theory
of constitutional interpretation therefore presupposes a
normative theory of the Constitution itself a theory, for
exanpl e, about the constraints that the words and intentions
of the adopters should inpose on those who apply or
interpret the Constitution. As Ronald Dworkin observed:
"Some parts of any constitutional theory rust
be i ndependent of the intentions or beliefs or
indeed the acts of the people the theory
designates as framers. Sone part nust stand

on its own political or nor al t heory;
otherwise~ the theory would be wholly
circular."
The ~courts as interpreters are called upon to fill those
significant constitutional gaps in variety of ways. The

court should vigorously describe as deternmi naters, of public
val ues as snall revolution and principles. Their source of
noral reasoning and search - for noral truth are at |east the
best noral foundation available at the time when nonentous
i ssues based on ethical or noral principles arise. Wat is
left for the other 'social decision nakers, the State, the
| egi sl ature and the executive? Were does the non-origina
political process fit in? Prof. Neil K ‘Kormuser in his
"The Features of Interpreting Constitution" (North Wstern
Law Review, 1986-87, 191, 202-10) stated that the non-
originalist interpreters |eave the above questions largely
unanswered. He says:
"They seemor busy of timng to convince the
world that one cannot and shoul'd not ' have a
non-narrow origi nali st approach nor that one
or another branch of philosophy of |anguage
shoul d prevail forthey have failed to address
an essential to ny mnd, the essentia
guestion of constitutional |aw, who /decides?
None of the non-originalists vaguely phrased
assignments for the judiciary, such as 'search
for public or traditional val ues’ ; or
"protection of principles’ or ’'evolution  of
norals’ tell us what the courts should do or
hol d or describe, what they actually do.™"
The judiciary can be seen as doing everything or~ nothing
under these schenmes. |If the judiciary is nmeant nerely to
list values or principles that might be ~considered by
political process, the judicial role is toothless. The list
of values or principles that mght be justiciably considered
is virtually infinite. Anyone with t he sl ight est
sophi stication can find sone benefit, value or justiciable
principles in virtually any legislation. That is<“ -how the
m nimal  scrutiny or rational review techniques of judicia
review generally have been enployed. This |level of ' review
is noreviewat all. On the other hand one close up to the
tenor of the argunents that the non-originalists can be seen
as giving the judicial task of balancing the conflicting
public values for Proclamation which principles triunph.
Here the judiciary becomes the central societal decision-

maker . The resol ution of conflicts anmong public values is
cotermnous wth social decision-making. It is what the
| egi sl ature, the executive and even the judiciary do. Put
sinmply, the value formul ations

186

of the non-originalists do not address the essential issue

rai sed by the earlier discussions. How shall responsibility
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for decisions be allocated in a world of highly inperfect
deci si on- maker s? How woul d these scholars have judiciary
(let alone the other institution) face such ternms as
di strust, uncertainty and ignorance? One does not have to
be hostile to a substantial role for judicial reviewto be
concerned when so much constitutional scholarship skirts so
central an issue. |Indeed, one could allow for significantly
nore judicial activism than our constitutional history
reveals w thout approaching the limts inherent in the
nebul ous formul ations of the vari ous non-ori gi nal i st
posi tions. As a general matter even in the npst activist
spirit, for example "the Lochner and Warran’s Courts Eras"”,
the judiciary seens to have decided, not to decide nore
guestions |leaving the discovery of the public values or
noral evolution in nost areas to other societal decision-
maker s. Al t hough such things are within the neasures, it
seens that there are legislative, executive and to a greater
extent ~adm nistrative agencies, interpreters have actively
influenced only a small percentage of public decision-
maki ng. This it seems to ne t he non-origi nalists’
literature threatens to be ['argel y i rrel evant to
“constitutional analysis" solong as it does not consider
with greater care under what circunmstances the usually
passive node of judicial interpretation is to be replaced by
the | ess conmon, but nore inportant active node. Bennion on
Statutory Interpretation at p. 721 ‘stated that si nce

constitutional lawis the framework of the State it is not
to be altered by a'side wind. A caveat is needed to be
entered here. Ininterpreting the Constitution, to give
effect to personal liberty or rights of a section of the
society, a little play provides teeth to operate the |law or
filling the yearning gaps even "purposive principle' would
be adaptable which may seek to servethe law. But we are
called to interpret the constitutional operation in
political field, whether it would be permissible is the
guesti on.

SATI SFACTI ON OF THE PRESI DENT AND JUSTI Cl ABI LI TY

214. The satisfaction of the President that a President that
a situation has arisen in which the Governnent of the State
cannot be carried out in accordance with the provisions of
the Constitution is founded normally upon the report from
the Governor or any other information which the President

has in possession, in other words, "the Council of
M ni sters", "t he President" reached a satisfaction
Normal Iy, the report of the Governor woul d formbasis: It

is already stated that the Governor’s report should contain
material facts relevant to the satisfaction reached by the
Pr esi dent . In an appropriate case where the Governor. was
not inclined to report to the President of the  prevailing
situation contenplated by Article 356, the President may
ot herwi se have information through accredited channels of
communi cati ons and have it in their custody and on
consi derati on of which the President would reach a
satisfaction that a situation has arisen in which the
Governnent of a State cannot be carried on in accordance
with the provisions.
187
" OTHERW SE'

215. The word "otherwise" in Article 356(1) was not
originally found in the Draft Article 278, but it was |ater
introduced by an amendnent. Dr Anbedkar supported the
amendnment on the floor of the Constituent Assenbly stating
t hat

"The original Article 188 nerely provided that

the President should act on the report made by
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the Governor. The word 'otherwi se’ was not
t here. Now it is felt that in view of the

fact that Article 277-A (now Article 355)
which precedes Article 278 (Article 356)
i nposed a duty and an obligation wupon the
Centre, it would not be proper to restrict and
confine action of the Pr esi dent, whi ch
undoubtedly will be taken in the fulfilnent of
the duty, to the report nade by the Governor
of the province. It may be that the Covernor
does not rmake a report. None-t hel ess, the
facts are such that the President feels that
his intervention is necessary and i mm nent. |
think as a  necessary consequence to t he
introduction of Article 277-A, we nust also
give liberty to the President to act even when
there is no report by the Governor and when
the President has got certain facts within his
know edge on which he thinks he ought to act
infulfilment of his duty."
The wi dth-of the power is very wide, the satisfaction of the
President is subjective satisfaction. It rmust be based on
rel evant nmaterial s. The doctrine that the satisfaction
reached by an adm ni'strative officer based on irrel evant and
rel evant grounds and when sone irrel evant grounds were taken
into account, the whole order gets vitiated has no
application to the action under Article 356. Judi ci a
review of the Presidential Proclamation is 'not concerned
with the merits of the decision, but to the manner in which
the decision had been reached. ~ The satisfaction of the
President cannot be equated with the discretion conferred
upon an adm ni strative agency, of hi's subj ecti ve
satisfaction upon objective material I|ike in detention
cases, administrative action or by subordinate |egislation
The anal ogy of the provisions in'the Governnent of I|ndia Act
or simlar provision in the Constitution of Pakistan and the
interpretation put upon it by the Suprene Court of  Pakistan
do not assist us. The exercise of the power under Article
356 is with the aid and advice of the Council of° Mnisters
with the Prime Mnister as its head.. They are answerable to
Parliament and accountable to the people.
216. To test the satisfaction reached by the President there
is no satisfactory criteria for judicially discoverable and
nmanageabl e standards that what grounds prevailed with the
President to reach his subjective satisfaction.  There nay
be diverse, varied and variegated considerations for the
President to reach the satisfaction. The question of
satisfaction is basically a political one, practically it is
an inpossible question to adjudicate on any  judicially

nmanageabl e st andar ds. Qovi ously the Founding Fat hers
entrusted that power to the highest executive, the President
of India, wth the aid and advice of the Council of
M nisters. The satisfaction of the President
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being subjective, it is not judicially discoverable by -any
nmanageabl e standards and the court would not substitute
their own satisfaction for that of the President. The
President’s satisfaction would be the result of hi s
conprehending in his owm way the facts and circunstances
relevant to the satisfaction that the Governnent of the
State cannot be carried on in accordance with the provisions
of the Constitution. There nay be wi de range of situations
and sonetinmes nay not be enunerated, nor can there be any
satisfactory criteria, but on a conspectus of the facts and
ci rcunst ances the President may reach the satisfaction that
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the Government of the State cannot be carried on in
accordance with the provisions of t he Constitution

Therefore, the subjective satisfaction is not justiciable on
any judicially manageabl e st andards. Mor eover, t he
executive decision of the President receives the flavour of
the legislative approval after both Houses of Parlianment
have approved the Proclamation and executive satisfaction
ceases to be relevant. Article 100 of the Constitution
protects the parlianentary approval from assail nment on any
ground. The judicial review becomes unavail able. That
apart a wit petition under Article 226, if is rmaintainable
to question the satisfaction, equally a declaration that a
situation has arisen in the State to clanp energency or to
declare President’s rule by judicial order is pernissible
and cannot be wished away. Could it be done?

217. The use of the word "may" in clause (1) of Article 356
di scerns discretion vested inthe President (Council of
M ni sters) to consider whether the situation contenplated
under Article 356 has arisen and discernible fromthe report
submitted by the Governor or other informtion otherw se had
necessitated to dismss the State Government and dissolve
the Assenbly to take over the adm nistration of a State or
any one of the steps envisaged in sub-clauses (a) to (c) of

clause (1). The i'ssuance of Proclamation is subject to
approval which includes (disapproval in inappropriate case)
by both Houses of Parliament. In other words, the issuance

of the Proclamation and actions takenin furtherance thereof
are subject to the parliamentary control which itself is a
check and safeguard to protect the federal character of the
State and the denocratic formof Government.  The  President
is not necessarily required to approve the advice given by
the Council of Mnisters to exercise the power under Article
356. The proviso to sub-article (1) of Article 74,  brought
by the Constitution 44th Anendrment ‘Act, itself is a | further
assurance t hat it was issued after due and gr eat
deliberations. It also assures that the President actively
applied his mnd to the advice tendered and the /materia

pl aced before himto arrive at his subjective satisfaction

In an appropriate case he may require the Council of
M ni sters to reconsider such advice, either generally or he
may hinself suggest an alternative course of action to the
proposed advice tendered by the Council of —Mnisters. By
necessary inplication it assures that the President “is an
active participant not nerely acting as a constitutiona

head under Article 73, but also active participant in the
deci si on-maki ng process and the Proclamation was issued
after due deliberations. The court cannot, therefore, go
behi nd the issue of
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Proclamati on under Article 356 and substitute its own
sati sfaction for that of the President.

" CANNOT BE CARRI ED ON' MEANI NG AND SCOPE

218. W are to remind ourselves that application of

"principle of the source” fromPart XVIIl, the famly of
enmer gency provi si ons conveni ently enpl oyed or t he
grammarian’s rule would stultify the operation of Article
356 wisely incorporated in the Constitution. | nst ead
placing it in the spectrumof "purposive operation' wth
prognosi s would vyield its efficacy f or succeedi ng

generations to neet diverse situations that may arise in its
operation. The phrase "cannot be carried on" in clause (1)
of Article 356 does not nmean that it is inpossible to carry
on the Governnent of the State. It only neans that a
situation has so arisen that the Government of the State
cannot be carried on its admnistration in accordance wth
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the provisions of the Constitution. It is not the violation
of one provision or another of the Constitution which
bears no nexus to the object of the action wunder Article
356. The key word in the marginal note of Article 356 that
"the failure of constitutional machinery" open up its mnd
of the operational area of Article 356(1). Suppose after
general elections held, no political party or coalition of
parties or groups is able to secure absolute nmgjority in the
| egi slative assenbly and despite the Governor’'s exploring
the alternatives, the situation has arisen in which no
political party is able to formstable Government, it would
be a case of conpletely denonstrable inability of any
political party to forma stable Governnent commandi ng the
confidence of the majority nenbers of the |egislature. It
would be a case of failure of constitutional machinery.
After formation of the Mnistry, suppose due to interna

di ssensi ons, a deliberate deadl.ock was created by a party or
a group of parties or nmenbers and the Governor recomends to
the President” to dissolve the Assenbly, situation may be
founded ‘on inponderable variable opinions and if t he
President  is satisfied that the Governnent of the State
cannot be carried on and dissolves the Assenbly by
Procl amation under Article 356, would it be judicially
di scoverabl e and based on manageabl e standard to decide the
i ssue? O a Mnistry is voted down by notion of no
confidence but the Chief Mnister refuses to resign or he
resigns due to | oss of support and no other political party
is in a positionto forman alternative Covernment or a
party having majority refuses toformthe Mnistry would not
a constitutional deadl ock be created? VWhen  in such
situations the Governor reported to the President, and
President issued Proclamation could it be said that it would
be wunreasonable or nala fide exercise of power?  Take
anot her instance where the Governnent of a State, although
enjoying the majority support-in the Assenbly, It has
del i berately conducted, over a -period of tinme, its
admnistration in disregard of the Constitution and the |aw
and while ostensibly acting within the constitutional /form

i nherently flouts the constitutional principl es and
conventions as a responsible Governnment or in secr et
coll aboration wth the foreign powers or agencies creates

subvertive situation, in all the cases each is a case of
failure of the constitutional machinery.
190

219. Wiile it is not possible to exhaustively catal ogue
di verse situation when the constitutional breakdown may
justifiably be inferred from for instance (i) large-scale
breakdown of the |aw and order or public order| situation

(ii) gross m smanagenent of affairs by a State  Government;
(iii) corruption or abuse of its power; (iv) danger to
national integration or security of the State or aiding or
abetting national disintegration or a claimfor independent
sovereign status and (v) subversion of the Constitution
whil e professing to work under the Constitution or creating
di sunity or disaffection anmong the people to disintegrate
denocratic social fabric.

220. The Constitution itself provides indication in Article
365 that on the failure of the State Government to conply
with or to give effect to any directions given by the Union
CGovernment in exercise of its executive powers and other
provisions of the Constitution it shall be lawful for the
President to hold that a situation has arisen in which the
Governnment of the State cannot be carried on in accordance
with the provisions of the Constitution. For instance, the
State failed to preserve the maintenance of neans of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 122 of 224

comuni cation declared to be of national or material neans
envi saged under Article 257(2) of the Constitution and
despite the directions, the State Government fails to conmply

with the sane. It would be an instance envisaged under
Article 356. Simlarly protection of the railways wthin
the State is of paranount inportance. |If a direction issued

under Article 257(3) was failed to be conplied with by the
State to protect the railways, it would be another instance
envi saged under Article 365. In these or other anal ogous
situations the warning envisaged by Dr Anbedkar needs to be
given and failure to conply with the same woul d be obvious
failure of the constitutional machi nery. Duri ng
Procl amation of energency under Article 352 if directions
i ssued wunder Article 353-A were not conplied with or given
effect to, it would also be an instance under Article 365.
Equal | 'y directions ~given under Article 360(3) as to
observance of financial propriety or the Proclamation as to
financial | emergency -is yet another instance envisaged by
Article 365.  The recent phenonena that the Chief Mnister
gets life-size photo published in all national and regiona

dailies everyday at great public  expenditure. Centra
CGovernment has responsibility to prevent such wastefu
expendi t ure. Suf fici'ent warning given yielded no response

nor the Chief Mnister desisted to have it published is it
not a case for action under Article 3567 These instances
woul d furnish evidence as to the circunstances in which the
President could be satisfied that the Governnent of the
State cannot be carried on in accordance with the provisions
of the Constitution. These instances appear to be curative
in nature. In these cases forewarning may be called for
before acting under Article 356.

221. Take another instance that under Article 339(2) of the
Constitution the Union of India gives direction to the State
to draw and execute the schenes specified therein for the
wel fare of the Scheduled Tribes in that State and all ocated
funds for the purpose. The State, in defiance, neither drew
the plans nor executed the schenmes, but diverted the
finances allocated for other purposes, it would be'a failure
of the constitutional nachinery to
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el ongat e t he constitutional purpose of securing
soci oeconomc justice to the tribals envisaged in - the
directive principles warranting the President to reach his
satisfaction that the Government of the State is not being
carried on in accordance wth the provisions of t he
Consti tution. VWher e oW ng to ar med rebel Ii on or
ext raordi nary natural calamty, like eart hquake, t he
CGovernment of the State is unable to performits duty in
accordance with the provisions of the Constitution, /'then
also satisfaction of the President that the GCovernment of
the State is unable to performas a responsible Governnent
in accordance with the provisions of the Constitution is not
justiciable.

222. Conversely, on the resignation of the Chief Mnister
the Governor wthout attenpting or probing to form an
alternative Governnment by an opposition party recommends for
di ssolution of the Assenbly, it would be an obvi ous case of
highly irrational exercise of the power. Were the Chief
M nister himself expresses inability to cope wth his
maj ority | egislators, reconmends to the Covernor for
di ssol uti on, and di ssol ution accordingly was made,
exercising the power by the President, it would also be a
case of highly irrational exercise of the power. Were the
Governor recommends to the President to dissolve the
Assenbly on the ground that the Chief Mnister belongs to a
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particular religion, caste or creed, it would also be a case
that the President reached satisfaction only on highly
irrational consideration and does not bear any nexus or

correlation to the approxi mate purpose of the action. It is
clearly unconstitutional. Take an instance that nationa
| anguage is Hndi. Centre directs a non-Hindi-speaking

State to adopt Hindi in the Devanagari script as State
| anguage, though predom nantly 95% of the population does
not know Hi ndi, nor has need to adopt it as lingua franca,
the violation of the directives does not entail inposition
of President’s rule.

223. The exercise of power wunder Article 356 by the

President through Council of Mnisters places a great
responsibility on it and inherent therein are the seeds of
bitterness between the Union of India and the States. A

political party with people s mandate of requisite nmajority
or of coalition with value-based principles or programres
and not of convenience are entitled to form Governnent and
carry on admnistration for its full termunless voted down
from power in accordance with the Constitution. We have
multi-party systemand inrecent past regional parties are
al so emerging. So one political party would be in power at
the Centre and another at the State level. 1In particular

when the Union of I'ndia seeks to dismss a State Mnistry
belonging to a different political party, there is bound to
exist friction. The notivating factor for action under
Article 356(1) should never be for political gain to the
party in power at the Centre, rather it must be only when it
is satisfied that the constitutional machinery has failed.
It is to reiterate that the federal character of the
Government rei nposes the belief that the people’s faith in
denocratically elected nmjority or coalition Governnent
would run its full term would not be belied unless the
situation is otherw se unavoi dable.” The frequent elections
woul d belie the people’ s beliefand faith in parlianentary
formof CGovernment, apart from enornous el ection expenditure

to the State and the candidates. (It al so generates
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disbelief in the efficacy of the denocratic process which is
a death-knell for the parlianmentary systemitself. "It is,
t her ef ore, extremnely necessary that t he power of
Procl amati on under Article 356 nust be used with
circunspection and in a non-partisan nmanner. It i's not

neant to be invoked to serve political gain or to get rid of
an inconvenient State Governnent for good or bad governance.
But only in cases of failure of the constitutional machinery
of the State CGovernment.

224. As stated earlier, the constitutional and politica
features should be nurtured and set conventions be laid by
consensus anobng the political parties either by nutua
agreenment or resolution passed in this behalf. It is
undoubt ed that Sarkaria Conmi ssion appoi nted by the Union of
India and Rajanmannar Conmi ssion appointed by the State
Government of Tam | Nadu suggested certain amendnents  to
Article 356, distinguished Judges gave guidelines. Though
they bear weight, it is for the consideration of the
political parties or Governnents, but judicially it would
not be adapted as guidance as sonme of themwould be beset
with difficulties in inplenmentation. However, their creases
could be ironed out by conference or by consensus of the
political parties. As regards horse-trading by t he
| egislators, there are no judicially discoverable and
manageabl e standards to decide in judicial review A floor-
test may provide inpetus for corruption and rank force and
vi ol ence by muscl emen or wongful confinement or volitiona
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captivity of legislators occurs till the date of the floor-
test in the House, to gain najority on the floor of the
House.

225. At sone quarters it is believed that power under
Article 356 was m sused. W are not called to exam ne each
case. Taking a bird s-eye view of the Procl amations issued
by the President under Article 356 it would appear that on
three occasions the Speaker of the Legislative Assenbly
created deadl ock to pass the financial bills. The power was
used to resolve the deadl ock. When there was breakdown of
law and order and public order due to agitations for
creation of separate States for Tel angana and Andhra, the
Andhra Pradesh Legislative Assenbly was dissolved and the
Congress Mnistry itself was dismssed while the sane party
was in power at the Centre. Simlar instance would show
t hat t he power under -~ Article 356 was used when
constitutional machinery failed. This would establish that
the wi dth of the power under Article 356 cannot be cut down,
clipped or crabbed. Mreover, the elected representatives
from that State represent in Parliament and do participate
in the discussion of the Presidential Proclamation when its
approval is sought and the transaction of |egislative
busi ness concerning that State and express their dissent
when it is msused. ~ Though temporarily the denocratic form
of Governnent was not in the governance of that State, the
basic feature of the Constitution, nanely denocracy is not
affected for the governance by the elected executives
temporarily at times for maxi mum period of three years.

226. The President being the highest executive of the State,
it is inpermssible to attribute personal mala fides or bad
faith to the President. The proviso to Article 74(1)
presunptively prohibits such a charge, unless
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est abl i shed by uni npeachabl e evi dence at the threshold. For
the exercise of the power under Article 356 the Prine
M ni st er and his Council of Mmnisters, he/t hey are
collectively responsible to Parliament and accountable to
the people. The only recourse, in case of msuse or / abuse
of power by the President, is to take either -inpeachment
proceedi ngs under Article 61 against the President or seek
confidence of the people at the polls.

227. These conclusions do not reach the journey s -end.

However, it does not nean that the court can nmerely be
an onl ooker and a hel pl ess spectator to exercise of t he
power under Article 356. It owes duty and responsibility to
defend the denocracy. If the court, wupon the materia

pl aced before it finds that the satisfaction reached by the
President is unconstitutional, highly irrational or wthout
any nexus, then the court woul d consider the contents of the
Proclamati on or reasons disclosed therein and in  extrene
cases the material produced pursuant to discovery order nis

to find the action is wholly irrelevant or bears no ' nexus
bet ween purpose of the action and the satisfaction reached
by the President or does not bear any rationale to the
proxi mate purpose of the Proclamation. In that event the
court nmay declare that the satisfaction reached by the
President was either on wholly irrelevant grounds or
col ourabl e exercise of power and consequently Proclamation
i ssued under Article 356 woul d be decl ared unconstitutional

The court cannot go into the question of adequacy of the
material or circunstances justifying the declaration of

President’s rule. Roscoupoun in his Developnent of the
Constitutional Guarantees of Liberty, 1963 Edn. quoted
Jahering that, "Formis sworn eneny of caprice, the twn

sisters of liberty, fixed forms are the school of discipline
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and order and thereby of liberty itself." The exercise of
t he di scretion by the President is hedged wth t he
constitutional constraint to obtain approval of Parliament
within two nmonths fromthe date of the issue, itself is an
assurance of proper exercise of the power that the President
exercises the power properly and legitimately that the
administration of the State is not carried on in accordance
with the provisions of the Constitution.
SCOPE OF REINDUCTION OF THE DISM SSED  GOVERNMENT,
RENOTI FI CATION AND REVIVAL OF DI SSOLVED ASSEMBLY AND I TS
EFFECT
228. Contention was raised that wuntil all avenues of
preventing failure of .~ the machinery by appropriate
directions by the Central Governnent failed or found it
absolutely inpossible for the State Governnent to carry on
the adnministration in accordance with the provisions of the
Constitution or by dual exercise of the power partly by
State .and partly by the President or alternatively wth
di ssol uti on of the Assenbly shoul d be deferred till approva
by Parlianent is given and stay the operation of the
Presidential Proclamation till that time have been canvassed
by the counsel for the States. It is already considered
that warnings are only in limted areas in the appropriate
cases of financial 'm smanagenment, but not in all the other
situations.
194
CONSTI TUTI ONAL CONVENTI ONS PROVI DE FLESH WHI CH

CLOTHES DRY BONES OF LAW
229. Ever since Article 356 was put in operation_ convention
has been devel oped that the  Legislative Assenbly is
di ssol ved, the State Governnent is renoved and the executive
power assuned by the President is entrusted to the  Governor
to carry on the executive actions with the aid and advice of

t he appoi nted  Advisors. Par |i ament exerci ses t he
| egi sl ative powers of the entries in List 11 of the Schedul e
and delegates legislative power to the President. The

President nmmkes incidental and (consequential provisions.
The CGovernnent of the State is thus under the adm nistration
of the Union Governnent. The Constitution though provided
an elaborate procedure with mnute details, that “in the
event Parlianment did not approve the  Proclanmation issued
under Article 356, the contingency of restitution of renpved
Government and restoration of dissolved Assenbly, obviously
with the fond hope that Article 356 would renmain a "dead
letter" or it will "not be put to operation", or at- best
"sparingly" used. Dr Anbedkar in his closing speech in the
Constituent Assenbly stated that "the conventions and
political norality" would help successful working of. the

Consti tution. Constitution cannot provide detailed  rules
for every eventuality. Conventions are found -in al
established Constitutions. The conventions are “neant to

bring about constitutional devel opnent wi thout formal change
in the law. Prof K C Weare in his book The Statute of
Westminster and Dominion Status (4th Edn.) defined the
conventions thus :
"The definition of conventions may thus be
anplified by saying that their purpose is to
define the use of constitutional discretion
To put this in slightly different words, it
may be said that conventions are non-|ega
rules regulating the way in which legal rules
shal | be applied."
230. Sir W lvor Jennings, in his Law and the Constitution
(5th Edn.) el aborated the constitutional convention :
"Thus within the framework of the law there is
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room for the devel opnent of rules of practice,
rul es which may be followed as consistently as
the rules of law, and which deternine the
procedure which the nmen concer ned with
governent rmust foll ow. "
231. The constitutional conventions provide the flesh which
clothes the dry bones of the law, they nmake the constitution
work; they Kkeep it in touch with the growth of ideas. A
constitution does not work itself; it has to be worked by

men. It is an instrunment of national cooperation which is
as necessary as the instrunent. The conventions are the
rul es el abor at ed for ef fecting t hat cooperation

Conventions entrust power granted in the constitution from
one person to the other when the law is exercised by whom
they are granted, they are in practice by some other person
or body of persons. ~The primary role of conventions is to
regul ate exerci se of t he di scretion facing t hat
i rresponsi bl e abuse of power.
232. K/ C. /Wheare inhis book Mddern Constitution (1967 Edn.)
stated that:
195
"The conventions not only give discretionary
powers to the CGovernnent but also in executive
governance and a legislature or executive
rel ations, where such rules and practice
operat e. They may be found in other spheres
of constitutional activities also."
He stated that:
"A course of conduct nmay be persisted over a
period of time and gradually attain first

persuasi ve _and- then obligatory  force. A
convention nay arise nuch nore  quickly than
t hat . There may be an agreenent anong the

peopl e concerned to-work in a particular way

and to adopt a particular rule of conduct".

Sir W Ilvor Jennings had stated that:

"The | aw provides only a franework; those who

put the laws into operation give the franmework

a neaning and fill in the interstices. Those

who take decisions create precedents which

others tend to follow, and when they have been

foll owed | ong enough they acquire the sanctity

and the respectability of age. They not only

are foll owed but they have to be fol lowed."
One of us, learned Brother Kuldip Singh, J.-had -elaborately
consi dered the scope of conventions which obviated the need
to tread the path once over and held in Supreme Court
Advocat es- on- Record Associ ation v. Union of India46, that
(SCC p. 651, para 340)

"The witten Constitutions cannot provide for

every eventuality. Constitutiona
institutions are often created by the
provi sions which are generally worded. Such

provisions are interpreted with the help of
conventions which growwith the passage  of
tinme. Conventions are vital insofar as they
fill up the gaps in the Constitution itself,
help solve problens of interpretation, and
allow for the future developrment of t he
constitutional framework. Whatever the nature
of the Constitution, a great deal may be |left

unsai d in legal rules allowng enor nous
di scretion to t he constitutiona
functionaries. Conventi ons regul ate the

exercise of that discretion.”
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233. The conventi on in working Article 356 of the
Constitution has been est abl i shed and becane the
constitutional law filling the interstices of legislative
process. The actions done by the President in accordance
with the choice left to himby sub-clauses (a) to (c) of
Article 356(1) and by Parlianent under Article 357, i.e.
di ssolution of the Legislative Assenbly, renoving the State
CGovernment, assunption of adnministration and entrustnment of
the administration and the executive power to the Governor
of that State with the aid and advice of the appointed
Advi sor s and to take over legislative functions by
Parliament and the power of pronul gation of O dinance by the
President, etc. by operation of Article 357 and naking al
incidental and consequential provisions for conveni ent
admi ni stration of executive Governnent of the State attained
status of consti tutional I aw. Thi s constitutiona
convention firmy set the working of the Constitution on

46 (1993) 4 SCC 441: JT (1993) SC 479

196
snoot h ~worki ng ‘base and is being operated upon all these
years. We hol'd that upsetting the settled convention and

the law and adopting value-oriented interpretation would
generate uncertainty and create constitutional crises in the
adm ni stration and the Governnment and would lead to failing
the Constitution itself.

PRESI DENTI AL PROCLAMATI ON - So FAR PARLI'AMENT

DI D NOT DI SAPPROVE

234. The Procl amation issued under Article 356 requires to
be laid before each House of Parlianent within two nonths

from the date of its issue. Unless it receives the
approval, it shall cease to operate at the expiration of two
nont hs. The |egal consequences of the Proclanation, as

stated earlier, is that the State Government is renoved, the
Legislative Assenbly is dissolved and “in exercising the
power nentioned in sub-clauses (a), (b) and (c) of clause
(1) of Article 356 the President takes either st eps
mentioned therein and Parliament ‘exercises the power under
Article 357 conferring the legislative power  on the
Presi dent and arrangenent for convenient adm nistration made
while exercising |legislative powers in the entries in List
11 of Schedule VII of the Constitution. The contention is
that till expiry of two nmonths the Legislative Assenbly
shoul d not be dissolved and on the approval received from
both the Houses of Parliament the President should dissolve
it. If the President fails to get the approval then the
di ssolved Assenbly nust be revived and the di smi ssed
Mnistry should be reinducted into office. W find it
difficult to give acceptance to this contention and if given
acceptance it would be beset with grave incongruities and
result in operational disharnony. Parliament did not
di sapprove any Proclamation so far issued. There s no
express provision engrafted in the Constitution to fill in
this contingency. In Rajasthan case3 this Court considered
the contingency and held that dissolution of the Legislative
Assenbly is part of the sane Proclamati on or by a subsequent
order and that even if Parlianment does not approve the
Procl amation the dissolved Assenbly and the removed M nistry
cannot be restored. W respectfully agree with the view for
the reasons we independently give herei nunder

FUNCTI ONAL | NCONGRUI TY AND DI SHARMONY

235. The executive power of the Union or the State is
coextensive wth their legislative powers respectively.
When the President assumed adm nistration of the State under
Article 356, wthout dissolving the Legislative Assenbly
could the President discharge the executive powers without
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| egislative powers being arnmed with by Parlianment? Coul d
the President discharge the duties under the directions of
t he State Legislature, if need arises for passi ng
appropriate legislative sanctions. Bicaneral operation of
the legislative and executive powers both by the State
Legislature and Parlianent in List 11 of VIIth Schedule is
an anathema to the denocratic principle and constitutiona
schene. The question of conflict of

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
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parliamentary supremacy and executive overbearing is nore
i magi nary than actual or real

236. The reinduction of the Governnent of the State is also
beset with several incongruities. It cannot be assuned
that the President lightly renoved the State Government. It
must be for fornidable -grounds, though not judicially
di scoverabl e nor discernable to strict judicial scrutiny.
Al'l the Proclamations so far issued were not di sapproved by
Par | i ament'. The di'sm ssed Governnment, if restituted into
power, may- violate wth inpunity the provisions of the
Constitution and laws for the 'balance period taking
advantage of nmmjority-in the legislature and full-scale
corruption or other unconstitutional acts will have their
free play. The political party itself and all their nenbers
of the legislature should collectively own responsibility
for t he renmoval of their Governnent and their
unconstitutional governance wites its own -death warrant.
Restitution thereby puts a premium on failing the
Constitution. The political party nust seek afresh mandate
from the electorates and establish their ~credibility by
winning mmjority seats.  The existence of" the Legislative
Council which is not dissolvable, |ike Rajya Sabha, cannot
by itself transact any business, in particular the finance
bills or appropriation bills or annual financial statenents.
Therefore, its continuance shall render no criteria to the
continuance of legislature or to assune it be not dissolved
on gramarian rule to reconstitute the dissolved Legislative
Assenbly of which the majority nenbers belong to ‘'the sane
party. No doubt dissolution of the Legislature literally
woul d i nclude Legislative Council but not every State has a
counci | . No distinction between two types of States, one
with Council and another w thout Council —and the forner
woul d be eligible for revival and | ater per force would not
be, was not neant by the Constitution. Gramarian rule
carries no consistence. Mreover this problemcould also be
tested from the expedi ency and functional  efficacy. The
possibility of reinduction creates functional hi at us.
Suppose the court grants stay till Parliament approves. the
Proclamation, if urgent need arose to issue ordinance or
transact |egislative or financial business, who would do it?
The suspended Assenbly cannot do nor Parlianent. The
di smissed Mnistry cannot transact the |egislative business.
Even i f permtted to function and ultimately t he
Procl amation is approved by Parlianment, what woul d happen to
the wvalidity of the executive and | egislative acts done _in
the interregnum As stated, is there no possibility of
| ar ge-scal e abuse of office for personal or political gain?
If the orders are issued by the courts on value-based
opinion, where is the finality and at what point a stop 1is
to be put? If stay is granted, by a High Court and wit
petition is not disposed of and the termof the |egislative
Assenbly expires what would happen to the Mnistry in
office? whether it would continue by order of the court?
How elections are to be conducted by the El ecti on
Conmi ssi on? Is it under the orders of the court or by the
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exercise of the power under Article 324? Are day to day
executive, legislative and adm nistrative actions to be done
under the wit of the court? of a Hi gh Court issues a
direction to allow the dissolved assenbly its full course of
bal ance period including the suspended period what woul d

198

happen? Is it not violative of Article 1727 Whet her it
could be prevented to be done? If such order is not
conplied with, is not the President liable to contenpt of
the court and if so what happens to the protection of
Article 361 ? Instead of solving the problenms, does not the
wit of the court create constitutional crisis? Gving deep
and anxious consideration and visualising the far-reaching
constitutional «crisis, we are firmy of the view that the
self-restraint constrains us to express no value opinion
leaving it to Parlianment to ponder over and if deemed
necessary amend Article 356 suitably.

237. The Constitution was anmended nore than 77 times and
Article 356 itself was anmended 6 tinmes through the
Constitution's 38th Anendnent Act; the 42nd Anendnent Act;
the 44th- Amendment Act; the 59th Amendment Act; the 64th
Anmendnent Act and the 68th Anendnent Act. Apart from the
Congress Party, three non-Congress political parties were in
power at the Centre during these 44 years and no anendnent
was brought to Article 356(3) that on disapproval of the
Proclamation by Parlianment the dissolved ‘Assenbly stands
revived and renoved GCovernment stood reinducted. The
statutory construction fortifies this conclusion

CASUS OM SSUS - WHETHER PERM SSI BLE To SUPPLY

238. The question, further arises whether by interpretative
process, would it be permssible to fill in the gaps.
Though it is settled law that in working the lI'aw and finding
yearning gaps therein, to give life and force to the
| egislative intent, instead of blanming the draftsman, the
courts ironed out the creases by appropriate technique of
interpretation and infused life into dry bones of |aw But
such an interpretation in our respectful view is not
perm ssible, when we are called upon to interpret the
organi ¢ Constitution and working the political institutions
created therein. Wen Parliament has had an opportunity to
consi der what exactly is going wong with the politica
system designed by the Constitution but took no steps to
anmend the Constitution in this behalf, it is a principle of
| egal policy, that the | aw should be altered deliberately,
rather than casually by a sidewind only, by mjor and
consi dered process. Anmendnent of the Constitution is a
serious |egislative business and change in the basic |aw,
carefully work out, nore fundanental changes are brought out
by nmore thorough-going and in-depth consideration and

specific provisions should be nmde by which it is
i mpl enent ed. Such is the way to contradict the problem by
the legislative process of a civilised State. It is a well-

establ i shed principle of construction that a statute is not
to be taken as affecting parlianmentary alteration in the

gener al law unless it shows words that are found
unm stakably to that conclusion. No notive or bad faith is
attributable to the |Ilegislature. Bennion at page 338

extracting fromthe Institute of the Law of Scotland Vol. 3,
page 1 of The Practice by David Mxwell at page 127
abstracted that "Wiere a matter depends entirely on the
construction of the words of a statute, there cannot be any
appeal to the nobile officiunf. He stated at page 344 that
199

"where the literal neaning of the enactnent

goes nar r ower than the object of t he
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| egi slator, the court may be required to apply
a rectifying construction. Nowadays it is
regarded as not in accordance wth public
policy to allow a draftsman’s ineptitude to
prevent justice being done. This was not
al ways the case.”
Where the |anguage of a statute is clear and unanbi guous,
there is no roomfor the application either of the doctrine
of casus omi ssus or of pressing into service external aid,
for in such a case the words used by the Constitution or the
statute speak for thenselves and it is not the function of
the court to add words or expressions nmerely to suit what
the court thinks is ‘the supposed intention of the
| egi sl ature. In Anmerican Jurisprudence 2d Series, Vol. 73
at page 397 in para 203 it is stated that:
"It isa general rule that the courts may not,
by construction insert words or phrases in a
statute  or supply a casus om ssus by giving
force  and effect to the I|anguage of the
statute when applied to a subject about which
not hi ng whatever is said, and which, to al
appearances, was not in the minds of the
| egi slature at the time of the enactnment of
the law "
Under such circunstances new provi sions or ideas nmay not be
interpolated in a statute or engrafted thereon. At page 434
in para 366 it is further stated that :
“ Wiile it has been held that it is duty of
the courts to interpret a statute as they find
it without reference to whether its provisions
are expedient or unexpedient, it has also been
recogni sed that where a statute is ambi guous
and subject to nore than one interpretation
the expediency of one construction or the
other is properly considered. |ndeed, where
the argunents are nicely bal anced, expediency
may tip the scalesin favour of a particular
construction. It ~is not the function /of a
court in the interpretation of statutes, to
vindicate the wi sdomof the |aw The nere
fact that the statute leads to unwise results
is not sufficient to justify the court in
rejecting the plain neaning of unanbi guous
words or in giving to a statute a neani ng- of
which its language is not susceptible, or in
restricting the scope of a statute. By the
same token, an omission or failure to provide
for contingencies, which it nmay seemw se to
have provided for specifically,  does not
justify any judicial addition to the 1anguage
of the statute. To the contrary, it is the
duty of the courts to interpret a statute as
they find it without reference to whether its
provisions are w se or unwi se, necessary  or
unnecessary, appropriate or inappropriate,  or
well or ill-conceived. "
239. Craies on Statute Law, 7th Edn., at page 69
states that the second consequence of the rule of casus
om ssus is that the statute may not be extended to neet a
case for which provision has clearly and undoubtedly not
been nade. In Construction of Statutes by Crawford at page
269 in paragraph 169 it is stated that omissions in a
statute cannot, as a general rule, be supplied by
construction. Thus, if a particular case is omtted from
the terns of a statute, even though such a case is wthin




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 131 of 224

t he obvi ous purpose of
200
the statute and the omi ssion appears to have been due to
accident or inadvertence, the court cannot include the
omtted case by supplying the onmission. This is equally
true where the omssion was due to the failure of the
| egislature to foresee the missing case. As is obvious, to
permt the court to supply the omi ssions in statutes, would
generally constitute an encroachment upon the field of the
| egislature. |In construing the Constitution we cannot | ook
beyond the letter of the Constitution to adopt something
which would conmmand itself to our minds as being inplied
from the context. |In State of Tasmania v. Commonwealth of
Australia and State of Victoria47 Connor, J. dealing wth
the question observed thus :
"It appears-to me that the only safe rule is
to look at the statute itself and to gather

from it what is its intention. If we depart
from that rule we are apt to run the risk of
the  danger described by Pollack, CJ., in
Mlle v. Solonons. "I1f’, he says, "t he

meani ng of the l'anguage be plain and clear, we
have nothing to do but to obey it to
adm ni'ster it as we find it; and, | think, to
take/ a different course is. to abandon the
of fice of Judge, and to assune the province of
legislation’. Sonme passages were cited by M
Gynn ‘from Black on the Interpretation of
Laws, which seemto inply that there mght be
a difference in the rules of interpretation to
be applied to the Constitution and those to be
applied to any other Act of Parlianment, but
there is no foundation for any such
di stinction. The intention of the enactmnent
is to be gathered fromits words. If the
words are plain, effect nust be given to them
i f they are doubtful, the intention of
| egislature is to be gathered fromthe / other
provi si ons of the statute aided by a
consi deration of surroundi ng circumnstances.
In all cases in order to discover the
intention you may have recourse to
cont enporaneous circunstances to the  history
of the law, and you nmay gather from the
i nstrunent itself t he obj ect of t he
| egislature in passing it. In considering the
history of the law, you may | ook into previous
| egislation, you nmust have regard to. the
historical facts surrounding the bringing of
law into existence. |In the case of a  Federa
Constitution the field of inquiry is naturally
nore extended than in the case of a | State
Statute, but the principles to be applied are
the sane. You may deduce the intention of the
| egi sl ature from a consideration of t he
instrunment itself in the light of these facts
and circunstances, but you cannot go beyond

it. If that limtation is to be applied in
the interpretation of an ordinary Act of
Par | i ament, it should at |east be as

stringently applied in the interpretation of
an instrunent of this kind, which not only is
a statutory enactnent, but al so enbodies the
conpact by which the people of the severa
colonies of Australia agreed to enter into an
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i ndi ssol ubl e Union."
240. In Encycl opaedia of the Anerican Judicial System The
Constitutional Interpretation by Craig R Ducat it is stated
that the standard for assessing constitutionality nust be
the words of the Constitution, not
47 (1904) 1 CLR 329, 358-59
201
what the judges would prefer the Constitution to nean. The
constitutional suprenmacy necessarily assunes that a superior
rule is what the Constitution says, it is not what the
judges prefer it to be. (Vide page 973). (enphasis supplied)
In judicial tributes balancing the conmpeting interest Prof
Ducat quoted with approval the statenment of Bickel at page
798 thus :
"The judicial process is too principle-prone
and principle-bound it has to be, there is no
other  justification or explanation for the

role it plays. It is also too renote from
conditions, and deals, case by case, with too
narrow a slice of reality. It is not
accessible to all the'varied interests that
are in _play “in any decision of gr eat
consequence. It is, very properly,
i ndependent-. It i s passi ve. It has

difficulty controlling the stages by which it
approaches a problem |t rushes forward too
fast, 'or it lags; its pace hardly ever seens
just ‘right. For all these reasons, it is, in
a vast, conplex, changeable society, a nost
unsuitable instrunment for the formation of
policy."

241. In the Modes of Constitutional Interpretation by Craig

R Ducat, 1978 Edn. at p. 125, he stated that the  judges’

deci si on ought to mean society’'s values not their own. He.
guot ed Cardozo’ s passage fromthe Nature of Judicial Process
at page 108 that, "a judge, | think-wuld err if he were to
i npose wupon the conmmnity as a rule of life 'his own
i di osyncrasi es of conduct or belief’. The court when caught
in a paralysis of dilemua should adopt self-restraint, it
must use the judicial revieww th greatest  caution. In

clash of political forces in political statenent the
interpretation should only be in rare —and auspi ci ous
occasions to nullify ultra vires orders in highly arbitrary
or wholly irrelevant Proclamati on which does not bear ~any
nexus to the predom nant purpose for which the Proclamation
was issued, to declare it to be unconstitutional ~and no
nor e.
242. Frankfurter, J. says in Dennis v. US48 thus :
" But how are «conpeting interests to be
assessed? Since they are not subject to
guantitative ascertai nnent, t he i ssue
necessarily resolves itself into asking, who
is to make the adjustnment? who is to bal ance
the relevant factors and ascertain whi ch
interest is in the circunstances to prevail?
Full responsibility for the choice cannot be
given to the courts. Courts are not
representative bodies. They are not designed
to be a good reflex of a denocratic society.
Their judgment is best informed, and therefore

nost dependable, within narrow limts. Thei r
essential quality is detachnent, founded on
i ndependence. H story teaches t hat t he

i ndependence of the judiciary

is

j eopardi ze
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when courts becone enbroiled in the passions
of the day and assune primary responsibility
in choosi ng between conpeting political
econom ¢ and social pressures.”
243. Regionalism I|inguismand religious fundanentalism have
becone divisive forces to weaken the unity and integrity of
the country. Linguistic chauvinismadding its fuel to keep
the peopl e poles apart. Conmunal i sm and
48 341 US 494,525: 95 [ Ed] 137(1951)
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casteism for narrow political gains are creating foul
at nosphere. The cessationist forces are working fromw thin
and outside the country threatening national integration
To preserve the unity and integrity of the nation, it is
necessary to sustain the power of the President to wisely
use Article 356 to stemthemout and keep the Governnent of
the State functioning in accordance with the provisions of
the Constitution. Article 356 should, therefore, be used
sparingly in-only cases in which the exercise of the power
is called for. It is not possible to limt the scope of
action under Article 356 to specific situations, since the
failure of the constitutional machinery nmay occur in severa
ways due to diverse causes be it political, interna
subversion or econom c causes and no strait-jacket fornula
would be possible toevolve. The Founding Fathers thus
confided the exercise of the power in the highest executive,
the President of India, through his Council- of Mnisters
headed by the Prine Mnister of ~“the country who is
accountable to the people of the country.
STAY OF ELECTI ONS WHETHER COULD BE MADE
244, Under Article 168 for every State there 'shall be
Legi sl ative Assenbly and in sonme States Legislative Council
Article 172(1) provides that every Legislative Assenbly of
every State, unless sooner dissolved shall continue for five
years fromthe date appointed for its first neeting and "no
longer” and the expiration of such period of five years
shal | operate as a dissolution of (the Assenbly. The proviso
to clause (1) or clause (2) are not relevant. It i's thereby
declared the constitutional policy that five years’ /tenure
of the legislature starts running fromthe date appointed
for its first neeting and expiration of the period operates
constitutionally as date of dissolution of the Assenbly.
The phrase "no longer" reinforces its nmandatory character-
Article 324(1) enjoins the Election Comission to conduct
elections to Parlianment and to the Legislature of “every
State, etc. The R P. Act, rules and the instructions
prescribe the procedure to conduct and conplete el ections
four nonths before the expiry of the date of  dissolution
Article 329(b) issues an injunction that "no election to
either House of Parlianent or to the House or either /House
of the Legislature of a State shall be called in “question"
except by an election petition presented to such authority
and in such manner as may be provided for by or under any

aw nmade by the appropriate legislature. In other words,
the el ection process once set in notion should run its ful
course and all election disputes shall be resolved in

accordance with the procedure established by R P. Act.

245. In N P. Ponnuswami Vv. Returning Oficer, Nanakka
ConstituenCy49 at the earliest, Constitution Bench of this
Court held that having regard to the inportant functions
which the legislatures have to perform in denocratic
countries, it has always been recognised to be a matter of
first inmportance that elections shall be concluded as early
as possi ble according to the time schedule and al
controversial matters and all disputes arising out of
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el ections should be postponed till after the elections are
over,

49 1952 SCR 218: AIR 1952 SC 64: 1 ELR 133
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so that the election proceedi ngs may not be unduly retarded
or protracted. In Lakshm Charan Sen v. A K M Hassan

Uzzaman50 another Constitution Bench considered the effect
of interim stay of general elections to West Benga
Legi sl ative Assenbly granted by the Calcutta Hi gh Court in a
wit proceeding, held that the Hgh Courts nust observe
self-inposed limtation on their power to act under Article
226 by refusing to pass orders or giving directions which
will inevitably result in an indefinite postponenent of
el ections to |l egislative bodies, which are the very essence
of the denocratic foundation and functioning of our
Constitution. That~ limtation ought to be observed
irrespective of the fact whether the preparation and
publication of electoral rolls are a part of the process of
election within the neaning of Article 329(b) of the
Consti tutiion. It is the duty of the court to protect and
preserve the integrity of the constitutional institutions
whi ch are devised to foster denocracy and when the mnet hod of
their functioning is questioned, which is open to the
citizen to do, the court nust exam ne the allegations wth
nore than ordinary care. Very often the exercise of
jurisdiction especially the wit jurisdiction i nvol ves
guestions of propriety rather than of power.  The fact that
the court has power to do a certain thing does not mnean that
it nust exercise that power regardless of ~ consequences.
Hol ding the elections to the legislatures and holding them
according to law are both matters of paranmount inportance
and is the constitutional obligation inposed by Article 168.
The pragnatic approach was couched thus: (at SCR p. 523):
(SCC p. 709, para 30)
"India is an oasis of dempcracy, a fact of
contenmporary history which demands  of the
courts the use of w se statesmanship/ in the
exercise of their extraordi nary powers / under
t he Consti tution. The High Courts nust
observe a self-inposed limtation on their
power to act under Article 226, by refusing to
pass order or give directions which wll
i nevitably resul t in an i ndefinite
post ponenent of elections to | egi sl ati ve
bodi es, which are the very ~essence of the
denocratic foundation and functioning of our
Consti tution. That limtation ought to be
observed irrespective of the fact whether. the
preparation and publication of electoral rolls
are a part of the process of "election” within
t he meani ng of Article 329(b) of t he
Constitution."
There are plethora of precedents in this behal f, but suffice
for the limted purpose to say that the exercise of the
power either under Article 226 or Article 32 or Article 136
staying the elections to the dissolved Assenbly under
Article 356 not only flies in the face of the constitutiona
mandates and the law laid down by this Court, but creates

uncertainty and constitutional crises as stated
her ei nbef ore. Enli ghtened public opinion both inside or
outside Parlianent, informed public objective criticism

obj ective assessnent of the ground realities would inhibit
m suse of power and hinder highly irrational exercise of the
power .

50 (1985) 4 SCC 689: 1985 Supp 1 SCR 493
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246. The question which finally energes is whether issuance
of the Proclamation under Article 356 without affording a
particular Chief Mnister to test his majority support of
his party in the Legislatures (sic) of Janata Dal or
coalition on the floor of the House is arbitrary and bears
no reasonabl e nexus or irrational. Having given our anxious
consideration to the facts in Bonmai case and in the 1|ight
of the discussion nmade hereinbefore that the fluid situation
prevailing during the relevant period appears to have
persuaded the President that he had constitutional duty to
maintain the purity of the denocratic process and required
to stanp out horse-trading anong the | egislators which had
resul ted in the failure of constitutional nmachi nery,
satisfied himself that necessitated to issuance of the
Procl amati on under ~Article  356. Though the majority
strength of the ruling party or-coalition in the Legislative
Assenbly may be tested on the floor of the House and may be
a salutary principle as recommended by the conference of the
Covernors, it would appear that in its working there energed
several pitfalls and so it was not found enforceable as a
conventi on. It is for the political parties or the Chief
M ni sters’ conferenceto take a decision in that behalf and
it is not judicially manageable for the court to give any
declaration in this behalf. 1In regard to dissolution of
U P. Assenbly, though there is no wit petition filed, since
the Governnent nachinery of that Governnent had failed to
prevent destruction. of Sri Ram -Janmabhoom -Babri Masjid
di sputed structure and failedto protect the religious
property, be it belong to Hindus or Muslins and in that
surged atnosphere when it was done, it cannot be concluded
that the President acted unconstitutionally or that there is
no proxi mate nexus between the action and the denolition to
exercise the power under Article 356. Equal Iy regarding
di ssolution of Legislative Assenblies of Madhya Pradesh,
Raj ast han and H machal Pradesh, the reports of the CGovernors
do disclose that sone of the. Mnisters and sone Chief
M nisters actively associated or encouraged kar sevaks to
participate in the demolition of Ram Janmabhooni - Babr
Masjid disputed structure and also criticised-the inmposition
of ban on RSS. The |aw and order situation or public order
situation do not appear to have been brought under control
The common thread of breach of secularismran through the
events and wth prognosis action was taken. Qur~ | earned
Br ot her Jeevan Reddy, J. elaborately consi‘der ed t he
pl eadings of the parties and argunments by the respective
counsel . He also deduced the conclusions. The  need for
di scussi on once over is thereby redundant. W respectfully
agree with himand in case of Meghal aya al so. W concl ude
that the satisfaction reached by the President cannot be
adj udi cated with any judicially discoverabl e and nanageabl e
standards, but one stark fact that enmerged is that 'due to
sustai ned canpaign by the BJP and other organizations Sr
Ram  Janmabhoom - Babri Masjid disputed structure was
destroyed. Consequential situation that has arisen due to
whi ch the President satisfied that Governnents of the States
of Madhya Pradesh, Rajasthan and Hi nachal Pradesh cannot be
carried on in accordance wth the provisions of t he
Constitution and they breached the basic features of the
Constitution, nanely secularism Therefore the satisfaction

reached by

205

the President cannot be said to be irrelevant warranting
i nterference. As regards Meghal aya i s concerned, though a

declaration may possibly be made on the wvalidity of the
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Presidential Proclamation, since the elections have already
been held, its need becanme fait acconpli.

CONCLUSI ONS

247. Federalismenvisaged in the Constitution of Indiais a
basic feature in which the Union of India is pernmanent
within the territorial limts set in Article 1 of the
Constitution and is indestructible. The State is the
creature of the Constitution and the |aw nade by Articles 2
to 4 with no territorial integrity, but a permanent entity
with its boundaries alterable by a |l aw nmade by Parlianent.
Neither the relative inportance of the legislative entries

in Schedule VII, Lists | and Il of the Constitution, nor the
fiscal control by the Union per se are decisive to conclude
t hat t he Constitution is unitary. The respective

| egislative powers aretraceable to Articles 245 to 254 of
the Constitution. The State qua the Constitution is federa

in structure and independent in.its exercise of |egislative
and executive _power. However, being the creature of the
Constitution the State has no right to secede or claim

soverei gnty. Qua the Union, State is quasi-federal. Bot h
are coordinating institutions and ought to exercise their
respective powers w th adjustnent, under st andi ng and
acconmodati on to render socioeconomc and political justice

to the people, to preserve and el ongate the constitutiona
goal s including secul ari sm

248. The preanble of the Constitution is an integral part of
the Constitution.. Denocratic formof ~Governnment, federa
structure, wunity and integrity of the nation, secularism

socialism social ‘justice and judicial review are basic
features of the Constitution
249. The office of the Governor is a vital link and a

channel of inpartial and objective comunication of the
working of the Constitution by the State Governnment to the
President of India. He is to  ensure protection and
sustenance of the constitutional process of the working of
the Constitution in the State playing an inpartial role. As
head of the Executive he should truthfully with high degree
of constitutional responsibility informthe President that a
situation has arisen in which the constitutional” nachinery
has failed and the State cannot be carried on-in accordance
with the provisions of the Constitution wth necessary
factual details in a non-partisan attitude:

250. The Union of India shall protect the State Governnent
and as corollary under Article 356 it is enjoined that the
Covernment of every State should be carried on in accordance
with the provisions of the Constitution. On receipt of a
report fromthe Governor or otherw se the President (Counci
of Mnisters) on being satisfied that a situation has arisen
in which the Governnent of a State cannot be carried on in
accordance with the provisions of the Constitution, is
enpowered to issue Proclamation under Article 356(1) and
i mpose President’s rule in the State in the nanner |aid down
in sub-clauses (a) to (c) of Article 356(1) of t he
Consti tution.
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251. The exercise of the power under Article 356 is an
extraordi nary one and needs to be used sparingly when the
situation contenplated by Article 356 warrants to maintain
denocratic formof Government and to prevent paral ysing of
the political process. Single or individual act or acts of
violation of the Constitution for good, bad or indifferent
adm ni stration does not necessarily constitute failure of
t he constitutional nmachinery or characterises that a
situation has arisen in which the Government of the State
cannot be carried on in accordance with the provisions of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 137 of 224

the Constitution. The exercise of power under Article 356
shoul d under no circunmstance be for a political gain to the
party in power in the Union Governnment. It should be used
sparingly and with circunspection that the Government of the
State function with responsibility in accordance with the
provi sions of the Constitution.

252. Rule of |law has been chosen as an instrument of socia
adj ustment and resol ution of conflicting social problens to
integrate diverse sections of the society professing nulti-
religious faiths, «creed, caste or region fostering anong
themfraternity, transcending social, religious, |linguistic
or regional barriers. Citizenshipis either by birth or by
domcile and not as a nenber of religion, caste, sect,
region or |anguage. Secul arism has both positive and
negative contents. The Constitution struck a  bal ance
bet ween tenporal parts confining it to the person professing
a particular religious faith or belief and allows him to
practice, . profess and propagate his religion, subject to
public' order, norality and health. The positive part of
secul arism has been entrusted to the State to regulate by
law or by an executive order. The State is prohibited to
patroni se any particular religion as State religion and is
enjoined to observe neutrality. The State strikes a bal ance
to ensure an atnosphere-of full faith and confidence anpbng

its people to realise fill growth of personality and to make
hima rational being on secular lines, to inprove individua
excel | ence, regi onal gr ow h, progress and nati ona

integrity. Religion being susceptible to the individuals or
gr oups of peopl e professing  a particul ar religion

antagonistic to another religion or groups of persons
professing different religion, brings inevitable social or
religious frictions. |If religionis allowed to overplay,
social disunity is bound to erupt  leading to 'nationa

disintegration. Secularismis a part of the basic features
of the Constitution. Political parties, group of persons or
i ndi viduals who would seek to influence electoral  process
with a viewto cone to political power, should abide by the
Constitution and the laws including secularism sovereignty,
integrity of the nation. They/he should not mix religion
with politics. Religious tolerance and fraternity are basic
features and postul ates of the Constitution as a schenme for
national integration and sectional or religious wunity.
Programmes or principles evolved by political parties based
on religion ambunts to recognising religion as a part of the
politi cal governance which the Constitution expressly
pr ohi bi t ed. It violates the basic features of t he
Constitution. Positive secul arismnegates such a policy and
any action in furtherance thereof would be violative of the
basic features of the Constitution. Any act done by a
political party or the Governnment of the
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State run by that party in furtherance of its programme or
policy would also be in violation of the Constitution and
the law. VWhen the President receives a report from a
Gover nor or otherwise had such information that t he
CGovernment of the State is not being carried on in
accordance with the provisions of the Constitution, the
President is entitled to consider such report and reach his
satisfaction in accordance with | aw

253. A person who chall enges the Presidential Proclamation
must prove strong prinma facie case that the Presidentia

Proclamation is unconstitutional or invalid and not in
accordance with law. On the Court’s satisfying that the
strong prim facie case has been nade out and if it is a
Hi gh Court, it should record reasons before i ssui ng




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 138 of 224

"di scovery order nisi", summoning the records fromthe Union
of India. The Governnent is entitled to claim privilege
under Section 123 of the Indian Evidence Act and also the
clai munder Article 74(2) of the Constitution. The court is
to consider the records in canera before taking any further
steps in the matter. Article 74(2) is not a barrier for

judicial review It only places limtation to exam ne
whet her any advice and if so what advice was tendered by the
Council of Mnisters to the President. Article 74(2)
receives only this linmted protective canopy  from

di scl osure, but the material on the basis of which the
advice was tendered by the Council of Mnisters is subject
to judicial scrutiny.

254. The Union of India, when discovery order nisi is issued
by this Court, would act inaid of the Court under Article

142(2) and is enjoined to.  produce the material, t he
foundation for action under Article 356. As held earlier
before ~calling upon the Union to produce the material, the

court 'nust first find strong prima facie case and when the
records are produced they are to be considered in canera.
255. Judicial reviewis a basic feature of the Constitution
Thi s Court/Hi gh Courts have constitutional duty and
responsibility to exercisejudicial review as sentinel on
the qui vive. Judicial reviewis not concerned wth the
nerits of the decision, but with the manner in which the
deci si on was taken. /The exercise of the power under Article
356 is a constitutional exercise of the power. The norma
subj ective satisfaction of an administrative  decision on
objective basis applied by the courts to admnistrative
decisions by subordinate officers or quasi-judicial or
subordinate |egislation does not apply to the -decision of
the President under Article 356.

256. Judi ci al reveiw nust be distinguished from the
justiciability by the court. The two concepts are not
synonynous. The power of judicial reviewis a constituent
power and cannot be abdicated by judicial process of
i nterpretation. However, justiciability of the /decision
taken by the President is one of exercise of the ‘power by
the court hedged by self-inposed judicial restraint. /It is

a cardinal principle of our Constitution that no one,
howsoever |ofty, can claimto be the sole judge of the power
given under the Constitution. |Its actionsare wthin the
confines of the powers given by the Constitution
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257. This Court as final arbiter in interpreting t he
Constitution, declares what the lawis. Hi gher judiciary
has been assigned a delicate task to determ ne what powers
the Constitution has conferred on each branch of. the
Government and whether the actions of that branch transgress
such limtations, it is the duty and responsibility of  this

Court/ Hi gh Courts to lay down the |aw It s t he
constitutional duty to uphold the constitutional values and
to enforce the constitutional limtations as the ultinate
interpreter of the Constitution. The judicial review,
therefore, extends to exam ne the constitutionality of the
Procl amation issued by the President under Article 356. It
is a delicate task, though | oaded with political overtones,
to be exercised with circunmspection and great care. In

deciding finally the validity of the Proclamation, there
cannot be any hard and fast rules or fixed set of rules or
principles as to when the President’'s satisfaction is
justiciable and valid.

258. Justiciability is not a legal concept with a fixed
content, nor is it susceptible of scientific verification

Its use is the result of nany pressures or variegated
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reasons. Justiciability may be | ooked at fromthe point of
view of comon sense linmtation. Judicial review nmay be
avoi ded on questions of purely political nature, though pure
| egal questions canmoufl aged by the political questions are
al ways justiciable. The courts nmust have judicially
manageabl e standards to decide a particular controversy.
Justiciability on a subjective satisfaction conferred in the
widest terns to the political coordinate executive branch
created by the constitutional schene itself is one of the
considerations to be kept in viewin exercising judicia
review. There is an initial presunption that the acts have
been regularly perfornmed by the President.

259. The proviso to Article 74(1) reinforces that on the
advi ce tendered by the Council of Mnisters to t he
President, the latter actively applies his mind and reaches
the satisfaction that a situation has arisen in which the
CGovernment of the State cannot-be carried on in accordance

with the provisions of the Constitution. The wor d
"ot herwi se" enlarges the width and anbit of satisfaction
reached 'by the President. In sone cases such satisfaction
| acks judicially nanageable standards for resol ution. The
abuse of the power by high constitutional functionaries
cannot be assumed, but nust be strictly proved. It also

cannot be assunmed that the Presidential  Proclamation was
lightly issued. The exercise of discretionary satisfaction
may depend on diverse varied and vari egated circunstances.
The Constitution | confided exercise of the power under
Article 356 in the highest executive of the land, the
President of India aided and advised by the Council of
Mnisters at its head by the Prime Mnister. The Prine
M nister and his Council of Mnisters are collectively and
individually responsible to Parlianment and accountable to

the people. Confi dence reposed on the highest executive
itself is a circunstance to be kept inview in adjudging
whet her the satisfaction reached by the President is

vitiated by law. It is inmpermssible to attribute bad faith
or personal mala fides to the President in the /face of
constitutional prohibition of answerability by Article 361
But if the proof of
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mal a fide abuse of power is available, appropriate renmedy
woul d be available in the Constitution under Article 61.
260. The decision can be tested on the ground of legal nmala
fides, or high irrationality in the exercise of t he
discretion to issue Presidential Proclamation. Theref ore,
the satisfaction reached by the President for issuing the
Procl amation under Article 356 nust be tested only on those
grounds of unconstitutionality, but not on the grounds . that
the material which enabled himto reach the satisfaction was
not sufficient or inadequate. The traditional parameters of
judicial review, therefore, cannot be extended to the area
of exceptional and extraordinary powers exercised  under
Article 356. The doctrine of proportionality cannot be

extended to the power exercised under Article 356. The
ultimate appeal over the action of the President is to the
el ectorate and judicial self-restraint is called in aid, in

which event the faith of the people in the efficacy of the
judicial review would be strengthened and the judicia
renmedy becomes neani ngful .

261. Under Article 356 as soon as the Proclamation is
i ssued, under sub-clause (3) of Article 356, the President

shall seek its approval fromboth Houses of Parlianment
within two nonths fromthe date of its issue unless it is
revoked in the neanwhile. A consistent constitutiona

conventi on has been established that on issuing t he
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Procl amati on the President on his assunption of the
functions of the Governnent of the State directs the
Governor to exercise all the executive functions of the
Government of the State with the aid and advice of the

appoi nted Advi sors. He declares that the power of the
Legislature of the State shall be exercisable by or under
the authority of Parlianent and nakes incidental and

consequential provisions necessary to give effect to the
object of Proclanmation by suspendi ng whole or any part of
the operation of any provision of the Constitution relating
to any body or authority of the State which includes
di ssolution of the Legislative Assenbly and renmoval of the

State Governnment. Parl'iament exercises the |legislative
power thereon under Article 357 and in turn it confers on
the President the powers relating to entries in List Il of

the VIIth Schedule. The Governor of the State with the aid
and advice of the advisors exercises the executive functions
on behalf of the President. The convention attained the
status of |aw This consistent . law has been operating
wi thout ‘any constitutional hiatus. Granting of stay of
operation of Presi denti al Procl amati on creates
constitutional and administrative hiatus and incongruity.
The Union and the State sinultaneously cannot operate the
| egislative and executive powers in List 1l of WVIth
Schedul e of the Constitution. Ther eby si mul t aneous
bi cameral functions by the Union and the State is an
anathema to the denocratic principle and-  constitutiona
schenme. It would lead to incongruity and inconpatibility.
262. There is no express provisionin the Constitution to
revive the Assenbly dissolved under the Presidentia
Proclamation or to reinduct the renoved Governnent. of the
State. In interpreting the Constitution on the working of
the denocratic institutions set up under the Constitution,
it is inpermissible to fill the gaps orto give directions
to revive the dissol ved
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Assenbly and to reinduct the dism ssed Governnent / of the
State into office. Equally, stay cannot be granted of the
operation of the Presidential Proclamation till both ‘Houses
of Parlianment approve the Presidential Proclamation. The
suspensi on wi thout dissolution of thelegislative Assenbly

of the State also creates functional disharnony |eading to
constitutional crisis. The grant of stay of electionsto the

Legi sl ative Assenbl y, occasi oned pur suant to t he
Pr esi denti al Procl amation, also creates constitutiona
crisis. Therefore, the <courts should not issue such
di rections | eavi ng it to Parlianent to anmend t he

Constitution if need be.

263. The floor-test mmy be one consideration which /'the
CGovernor may keep in view. But whether or not to resort to
it woul d depend on prevailing situation. The possibility of
horse-trading is also to be kept in view having regard to

the prevailing political situation. It is not possible to
fornmulate or conprehend a set of rules for the exercise of
the power by the Governor to conduct floor-test. The

Governor should be left free to deal wth the situation
accordi ng to his best judgnent keeping in view the
Constitution and the conventions of the parlianentary system
of Governnent. Though Sarkaria Commi ssion and Rajanannar
Conmi ssi on, headed by two distingui shed Judges of this |and,
recormended floor-test, it could only nean that that is a
consi deration which must cross the mnd of the Governor. It
would suffice to say that the Governor should be alive to
the situation but he would be the sole judge on the question
whet her or not conditions are conducive to resort to floor-
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test.

264. The satisfaction reached by the President in issuing

Presidential Proclamation and dissolving the Legislative
Assenbl i es of Madhya Pradesh, Rajasthan and Hi machal Pradesh
cannot be faulted as it was based on the fact of violation
of the secular features of the Constitution which itself is
a ground to hold that a situation has arisen in which the
Governnment of the States concerned cannot be carried on in
accordance with the provisions of t he Constitution

Ther ef or e, t he sati sfaction cannot be sai d to be
unwarranted. The appeals of the Union fromthe judgnent of
the Madhya Pradesh High Court is allowed accordingly and the
j udgrment of the High Court is set aside. The dissolution of
the Meghalaya Assenbly  though vulnerable to attack as
unconstitutional, it has become infructuous due to
subsequent el ections and the newWy elected State Legislature
and the CGovernnment of the State of Meghal aya are functioning
t hereafter. Therefore, no futile wits could be issued as
the Court does not-act in vain. The appeal of Bommi and
the transferred petitions are accordingly disnmssed, but in
the circunstances w thout costs.

B. P. JEEVAN REDDY, J. (on behalf of Agrawal, J. and hinself)
Article 356 of the Constitution of India is a provision

without a parallel. Constitution of - no other country
contains a simlar provision. The only other <constitution
t hat cont ai ns a /somewhat sinmilar provision is t he

Constitution of Pakistan of 1973, viz., Article 58(2) and
Article 112(2). Both the Indian and Paki stani provisions
appear to be inspired by Section 45 and Section 93 of the

Government of India Act, 1935.  Article 356, however, is
qualitatively
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different, while the Pakistani provisions are nore akin to
the provisions of 1935 Act. Under ~Article 356, t he

President is enpowered to renove the State Governnent,
di ssol ve the Legislative Assembly of the State and take over
the functions of the Governnent of the State in case he is
satisfied that the Government of that State cannot be
carried on in accordance wth the provisions of t he
Constitution. In the context of the Indian Constitution
[more specifically after the anendnent of Article 74(1) by
the 42nd (Anendnent) Act this really is the power vested in
the Council of Mnisters headed by the Prine Mnister at the
Centre. The action can be taken either on the report of the
Governor or on the basis of information received otherw se
or both. An awesonme power indeed. The only check envi saged
by the Constitution apart fromthe judicial review is the
approval by both Houses of Parlianent which in practice has
proved to be ineffective, as this judgnment will denonstrate.
And with respect to judicial review of the action /under
Article 356, serious reservations are expressed by the
counsel for the Union of India and other respondents. |
what they say is accepted, there is a danger of this power
eroding the very federal structure of our State and
introducing a serious inbalance in our constitutiona

schene. It is, therefore, necessary to defi ne t he
paranmeters of this power and the paraneters 'of judicia
review in t hese matters in the i nterest of our

constitutional system It is for this reason that we heard
el aborate argunents fromall the parties before us on the
nmeani ng, scope and dinensions of the power wunder this

article. W nmay say, we are fully aware of the delicate
nature of the problem W are aware that though the
guestions raised herein are constitutional in character,

they do have political overtones. It is quite likely that
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our views wll not be found palatable by sone but that
pr obabl y cannot be hel ped. Swor n to uphol d t he
Constitution, we nust say what the article says and neans.
266.1t is true that on account of elections having taken
pl ace subsequent to the issuance of the Proclamations
i mpugned herein, no effective relief can be granted in these
matters, we are yet requested by all the parties concerned
herein that we should express ourselves on all the issues
arising herein so that the principles enunciated by this
Court nmay serve as guidelines for the future for al
concer ned.
ARTI CLE 356: THE BACKGROUND
267.India becane a British colony in the year 1858.
Roughly two-thirds of it was under direct British rule while
the remai ni ng one-third was under the rulership of nore than
500 Princes, who in turn were directly under the thunb of
the British Cown. The 1935 Act introduced, for the first
time, the concept of division of powers between the Centre
and the provinces. Mt of the powers were retained wth
the Centre. The Provincial Governnents were kept under an
ever-wat chful -and all powerful Centre. The Governors in the
provinces and the CGovernor Ceneral at the Centre exercised
real and substantial power, unlike the Governors and the
President under the Constitution. Fromthe British point of
view, it was an experinment, the first one, in self-rule by
the Indians. A few powers were entrusted to the el ected
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CGovernments at the Centre or in the provinces; even those
could be resumed and taken back by the CGovernor. General or
Covernor, as the case may be, whenever he was satisfied that
the Governnment at the Centre or of the province could not be
carried on in accordance with the provisions of ‘the Act.
Governor CGeneral and CGovernor, under the 1935 Act, neant the
i mperial colonial power. Evidently, the British Parlianent
was not prepared to trust the “Indian political parties.
Many of them were opposed to British rule and some of their
| eaders had declared openly that they would enter the
Legi slatures and the Government with a viewto break the
systemfromw thin. Sections 45 and 93 were the products of
this mstrust.
268. But then Wiy was a provision like Article 356 ever nade
in the Constitution? Wat was the occasion and necessity
for it? For ascertaining this, we may have to turn to the
debates in the Constituent Assenbly. The draft ~Articles
277-A and 278 (corresponding to Articles 355 and 356)  were
taken up for consideration on August 3, 1949. It would be
appropriate to read both Articles 355 and 356 as enacted by
the Constituent Assenbly :
" 355. Duty of the Union to protect ~States
agai nst external aggression and i nterna
di sturbance.- It shall be the duty- of the
Union to protect every State against externa
aggression and internal disturbance and to
ensure that the Governnment of every State is
carried on in accordance with the provisions
of this Constitution.

356. Provisions in case of failure of
constitutional machinery in States.- (1) |If
the President, on receipt of report from the
CGovernor of a State orotherw se, i s

satisfied that a situation has arisen in which
the Government of the State cannot be carried
on in accordance with the provisions of this
Constitution, the Presi dent may by
Procl amation(a) assune to hinmself all or any
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of the functions of the Government of the
State and all or any of the powers vested in
or exercisable by the Governor or any body or
aut hority in the State other t han t he
Legi sl ature of the State;

(b) decl are t hat the power s of the
Legi slature of the State shall be exercisable
by or under the authority of Parlianent;
(c)make such incidental and consequentia
provisions as appear to the President to be
necessary or desirable for giving effect to
the objects of the Proclamation, including
provi si ons for suspending in whole or in part
the operation of any provisions of this
Constitution relating to any body or authority
in the State:

Provided that nothing in this clause shal
authorise the President to assunme to hinself
any of the powers vested in or exercisable by
a Hogh Court, or to suspend in whole or in
part the operation of any provision of this
Constitution relating to Hi gh Courts. (2) Any
such Procl amation nay be revoked or varied by
a subsequent Procl amation

(3)Every Proclamation issued under this

article shall be laid before each House of
Parliament and shall, except where it is a
Procl amati on
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revoking -a previous Proclanmation, cease to
operate at the expiration of two nonths unless
before the expiration of that period it has
been approved by resol uti ons of both Houses of
Par | i ament

Provided that if any such Proclamation (not
being a Proclamation revoking a previ ous
Proclamation) is issued at a tine when the
House of the People is dissolved or the
di ssolution of the House of the People takes
pl ace during the period of two nonths referred
to in this clause, and if a resol ution
approving the Procl amati on has been passed by
the Council of States, but no resolution wth
respect to such Proclanation has been passed
by the House of the People before t he
expiration of that period, the Proclamation

shall cease to operate at the expiration of
thirty days fromthe date on which the House
of the Peopl e first sits after its

reconstitution unless before the expiration of
the said period of thirty days a resolution
approving the Proclamation has been al so
passed by the House of the People.

(4) A Procl amation so approved shall, unless
revoked, cease to operate on the expiration of
a period of six nonths fromthe date of issue
of the Proclanmation

Provided further that if the dissolution of
the House of the People takes place during any
such period of six nmonths and a resolution
approving the continuance in force of such
Procl amati on has been passed by the Council of
States, but no resolution with respect to the
continuance in force of such Proclamation has
been passed by the House of the People during
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the said period, the Proclamation shall cease
to operate at the expiration of thirty days
fromthe date on which the House of the People
first sits after its reconstitution wunless
before the expiration of the said period of
thirty days a resolution approvi ng the
continuance in force of the Proclamation has
been al so passed by the House of the People."
Dr B.R Anmbedkar was of the view that the Constitution nust
provide for situation of breakdown of the constitutiona
machi nery in the States analogous to the provi si ons
contained in Section 93 of the 1935 Act. If a situation
arises, for whatever reason, where the Government of a State
cannot be carried on in accordance with the provisions of
the Constitution, he said, the President of India nust be
enpowered to renedy it. ~For that purpose, he could take
over all or any of the functions of the Government as well
as of the State Legislature. He could also nmake such other
provisions as he nmay think necessary including suspension
of the provisions of the Constitution except those relating
to H gh Court. This power, he stated, nust be understood in
the context of draft Article 277-A (Article 355), which cast
an obligation upon the Union to protect every State against
external aggression and-internal disturbance and to ensure
that the Governnent of every State is carried on in
accordance with the provisions of the Constitution. To
di scharge this obligation, he said, the Centre nust be
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enmpowered to take over the CGovernnent of the State. At the
sane time, he said, the President is not expected to act in
a wanton or arbitrary manner but on the basis of a report
from the Governor or on the basis of other material in his
possessi on, as the case may be.
269. Several nenbers strongly opposed the incorporation of a
provision |like the one containedin draft Article 278 on the
ground inter alia that it would be an invasion upon the
field reserved for the States (and that permtting the
President to take over the Governnment of the State even on
the basis of the information received "otherw se" i.e.
wi t hout there being a report of the Governor to that effect,
was bound to be abused. A few menbers pleaded that this
power shoul d be exercised only on the report of the Governor
and that the words "or otherw se" should be deleted fromthe
article. Al  these objections were overridden by Dr
Anbedkar with the argunent that no provision of any
Constitution, for that matter, is immune frombeing abused.
He then nade this significant statenent : (Constituent
Assenbly Debates, Vol. 1X p. 177)
"In fact | share the sentinents expressed by
ny honourable friend M Cupte yesterday that
the proper thing we ought to expect -is that
such articles wll never be called into
operation and that they would remain a  dead
letter. If at all they are brought into
operation, | hope the President, who i s
endowed with these powers, will take proper
precautions before actually suspending the
admini stration of the provinces."
He added:
"I hope the first thing he will do would be to
issue a nmere warning to a province that has
erred, that things were not happening in the
way in which they were intended to happen in
the Constitution."
270. Article 356 was thus conceived as a mechanismto ensure
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that the Governnment of the State is carried on in accordance
with the provisions of the Constitution. Denocratic rule
based on adult franchise was being introduced for the first
time. A nost 1/3rd of the country, under princely rule, had
never known elections. Rule of law was a novelty in those
areas. The infant denocracy required careful nurturing.
Many a hiccup was expected in the days to cone. Thi s
perhaps explains the need for a provision like the one in
Article 356.

271. Article 356 finds place in Part XVII1 which carries the
headi ng "Emergency Provisions". Article 352, the first
article in this Part, enpowers the President of India to
procl ai menergency in the country or any part thereof if he
is satisfied that a grave emergency exists whereby the
security of India or any part thereof is threatened whether
by war, external aggression or arnmed rebellion. (By the 44th
Amendnent, the words "armed rebellion" were substituted in
the place of the words "internal disturbance"). Articles
353 and 354 set out the effects of such a Proclamation and
provide ‘for certain incidental matters. Article 355, set
out hereinbefore, inposes a duty upon the Union to protect
the States against external aggression and armed rebellion
and also to ensure that the Governnent of every State is
carried on
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in accordance with the provisions of the Constitution
Articles 355, 356 and 357 go together. Article 356 provides
for the action to be taken by the President where he is
satisfied that a situation has  arisen in  which t he
Government of a State cannot be carried on~ in accordance
with the provisions of the Constitution by naking a
Proclamation in that behalf, while Article 357 sets out the
power s that can be exercised by  Parlianent when a
Procl amati on under Article 356 isin operation. Articles
358 and 359 deal with suspending of  certain fundanenta
rights during the period the Procl amati on under Article 352
is in operation, while Article 360 enpowers the President to
declare financial emergency in certain situations.

272.1ln a sense, Article 356 is ~an energency - provision
though, it is true, it is qualitatively different from the
enmergency contenplated by Article 352, or for that nmatter,
from the financial energency contenplated by Article 360.
Undoubt edl y, breakdown of the constitutional machinery in a
State does gives rise to a situation of emer gency.
Emergency nmeans a situation which is not nornal, a situation
which calls for urgent renedial action. Article 356 confers
a power to be exercised by the President in _exceptiona
circunstances to discharge the obligation cast upon him by
Article 355. It is a nmeasure to protect and preserve the
Constitution, consistent with his oath. He is as nuch bound
to exercise this power in a situation contenplated by
Article 356 as he is bound not to use it where 'such a
situation has not really arisen.

273. By the 42nd (Amendnment) Act of the Constitution, clause
(5) was added in Article 356. It was deleted by the 44th
(Amendrent) Act which incorporated an altogether different
provision as clause (5). It would be appropriate to take
the article as it now stands while trying to understand its
nmeani ng, purpose and scope. But before we do that, it would
be appropriate to examne the nature of the I ndi an
Federation as ordai ned by our Constitution.

THE FEDERAL NATURE OF THE CONSTI TUTI ON

274. The expression "Federation" or "federal form of
CGovernment" has no fixed nmeaning. It broadly indicates a
di vision of powers between a Central (federal) Governnent
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and the units (States) conprised therein. No two federa
constitutions are alike. Each of them be it of USA
Canada, Australia or of any other country, has its own

di stinct character. Each of themis the culmination of
certain historical process. So is our Constitution. It is,
t her ef or e, futile to try to ascertain and fit our
Constitution into any particular nould. It rnust be
understood in the light of our own historical process and
the constitutional evolution. One thing is clear it was

not a case of independent States com ng together to form a
Federation as in the case of USA

275. A review of the provisions of the Constitution shows
unm stakably that while creating a federation, the Founding

Fathers wi shed to establish a strong Centre. 1In the |Iight
of the past history of this sub-continent, this was probably
a natural and necessary decision. 1In aland as varied as
Indiais, a
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strong Centre is perhaps a necessity. This bias towards
Centre is reflected in the distribution of |egislative heads
between the Centre and States. Al the nore inportant heads
of legislation are placed in List 1. Even anobng the
| egislative heads nentioned in List Il, several of them

e.g., Entries 2, 13, 17, 23, 24, 26, 27, 32, 33, 50, 57 and
63 are either limted by or nade subject to certain entries
in List | to sone or the other extent. Even in the
Concurrent List (List Ill), the parlianmentary enactnment is
given the prinmacy, \irrespective of the fact whether such
enactment is earlier or later in point of time to a State
enactment on the sanme subject-matter. Residuary powers are
with the Centre. By the 42nd Anendnent, quite a few of the
entries in List Il were onmitted and/or transferred to other
lists. Above all, Article 3 enpowers Parlianent to form new
States out of existing States either by nerger or division
as also to increase, dinmnish oralter the boundaries of the
St at es. In the process, existing States may di sappear and
new ones nmy cone into existence. As a result of the
Reor gani zati on of States Act, 1956, fourteen States and six
Union Territories came into existence in the place of
twentyseven States and one area. Even the -names of the
States can be changed by Parliament unilaterally. ~The only
requirenment, in all this process, being the one prescribed
in the proviso to Article 3, viz., ascertainment of the
views of the Legislatures of the affected States. There is
single citizenship, unlike USA. The judicial organ, one of
the three organs of the State, is one and single for the
entire country again unlike USA, where you have the federa

judiciary and State judiciary separately. Articles 249 to
252 further denobnstrate the primacy of Parlianent. |f/  the
Rajya Sabha passes a resolution by 2/3rd mgjority that in
the national interest, Parlianment should make laws with
respect to any nmatter in List Il, Parliament can do so
(Article 249), no doubt, for a limted period. During the
operation of a Proclamation of emergency, Parlianent can
nmake laws with respect to any matter in List |l (Article
250). Simlarly, Parliament has power to nmake laws for
giving effect to International Agreenents (Article 253). So
far as the finances are concerned, the States again appear
to have been placed in a | ess favourabl e position, an aspect
whi ch has attracted a good anmount of criticismat the hands
of the States and the proponents of the States’ autonony.
Several taxes are collected by the Centre and nmde over,
either partly or fully, to the States. Suffice it to say
that Centre has been made far nore powerful vis-a-vis the
States. Correspondingly, several obligations too are placed
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upon the Centre including the one in Article 355 the duty
to protect every State against external aggression and

i nternal disturbance. I ndeed, this very article confers
greater power upon the Centre in the nane of casting an
obligation upon it, viz., "to ensure that the Government of
every State is carried on in accordance with the provisions
of this Constitution". It is both a responsibility and a
power .

276. The fact that under the scheme of our Constitution

greater power is conferred upon the Centre vis-a-vis the
States does not mean that States are mere appendages of the
Centre. Wthin the sphere allotted to them States are

suprene. The Centre cannot tanper with their powers. Mor e
particularly, the
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courts should not adopt an _approach, an interpretation

which has the effect of or tends to have the effect of
whittling down the powers reserved to the States. It is a
matter  of common know edge that. over the last severa

decades; ‘' the trend the world over is towards strengthening
of Central Governnents be it the result of advances in
technol ogi cal /scientific fields or otherwise, and that even
In USA the Centre has becone far nor e power f ul
notwi t hstanding the obvious bias in that Constitution in
favour of the States. “All this nust put the court on guard
agai nst any conscious whittling down of the powers of the
St at es. Let it be said that the federalismin the Indian
Constitution is not a matter of administrative  convenience,
but one of principle the outcome of our own historica

process and a recognition of the ground realities. Thi s
aspect has been dealt with elaborately by Shri MC. Setal vad
in his Tagore Law Lectures "Union and State relations under
the Indian Constitution" (Eastern Law House, Calcutta,
1974). The nature of the Indian federation with reference
to its hi stori cal background, the di stribution of
| egi sl ati ve powers, financial and adm nistrative relations,
powers of taxation, provisions relating to trade, /commrerce

and industry, have all been dealt with analytically. It is
not possible nor is it necessary for the present purposes
to refer to them It is enough to note that our

Constitution has certainly a bias towards Centre  vis-a-vis
the States Autonobile Transport (Rajasthan) Ltd. v. State of
Raj ast han51. It is equally necessary to enphasise that
courts should be careful not to upset the delicately-crafted
constitutional scheme by a process of interpretation
277.A few decisions supporting the view expressed
her ei nabove may be referred to briefly. 1In Berubari Union
and Exchange of Enclaves3l Reference under  Article 143
Gaj endr agadkar, J. observed : (SCR at p. 285)
"It may, therefore, be assuned that in
construing Article 3 we should take into
account the fact that t he Constitution
contenpl at ed changes of the territorial limts
of the constituent States and there was  no
guarantee about their territorial integrity."”
278.Simlarly in State of WB. v. Union of
India’ (SCR at p. 405), this Court observed
"There is no constitutional guarantee against
alteration of the boundaries of the States.
By Article 2 of the Constitution Parlianment
may admit into the Union or establish new
States on such terms and conditions as it
thinks fit, and by Article 3 Parlianment is by
law authorised to form a new State by
redistribution of the territory of a State or
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by by uniting two or nore States or parts of
States or by uniting any territory to a part
of any State, increase the area of any State,
dimnish the area of any State, alter the
boundari es of any State, and alter the nane of
any State. Legi slation which so vitally
affects the very existence

51 (1963) 1 SCR 491, 540: AIR 1962 SC 1406

31 (1960) 3 SCR 250: AIR 1960 SC 845

1 (1964) 1SCR371: Al R 1963SC 1241
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of the St ates may be noved on the
recommendation of the President which in

practice nmeans the recomendation of the Union
Mnistry,  and if the proposal in the Bil
affects the area, boundaries or name of any of
the States, the President has to refer the
Bill to the Legislature of that State for
ner ely expr essi ng its Vi ews t her eon
Parlianment is therefore by law invested with
authority to alter the boundaries of any State
and to dimnishits area so as even to destroy
a Statewith all its powers and authority."
AN-ANALYSI S OF ARTI CLE 356
279. The heading of Article 356 characterises it as a
provi sion providing for failure of constitutional machinery

in States. Clause (1), however, does not -use the words
“failure of constitutional nachinery". Even so, t he
signi ficance of the title of the section  cannot be
over| ooked. It enphasises the level, the stage, the

situation in which the power is to be exercised. O ause (1)
speaks of the President being satisfied "that a situation
has arisen in which the Governnent of the State cannot be
carried on in accordance wth the provisions of this
Constitution". If so satisfied, he may, by Proclamation,
assume and exercise the several powers nmentioned in sub-
clauses (a), (b) and (c). An analysis of clause (1) of the
article vyields the following ingredients : (a) if the
President is satisfied; (b) on receipt of report- from the
CGovernor of State or otherwise; (c¢) that a -situation has
arisen in which the Government of the State -cannot  be
carried on in accordance wth the provisions of the
Constitution; (d) the President may by Proclamation, (i)
assune to hinmself all or any of the functions of the
Covernment of the State or all or any of the powers of the
CGovernor or any other body or authority in the State except
the Legislature of the State; (ii) declare that the powers
of the Legislature of the State shall be ‘exercised by
Parlianment or wunder its authority; and (iii)  make /such
i ncidental or consequential provisions as appear to him to
be necessary or desirable for giving effect to the objects
of the Proclamation including provisions for suspending in
whole or in part the operation of any provisions of  this
Constitution relating to any body or authority in the State.
The proviso to clause (1) clarifies that nothing in the said
clause shall authorise the President to assume to hinself
any of the powers vested in or exercisable by a H gh Court
or to suspend in whole or part the operation of any
provisions relating to High Courts. Cause (2) says that
any Procl amation under clause (1) can be revoked or varied
by a subsequent Proclamation. Cause (3) provides that
every Proclamation issued under «clause (1) (except a
Procl amati on revoki ng a previous Proclanation) shall be laid
before each House of Parliament and "shall ... <cease to
operate at the expiration of two months unless before the
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expiration of that period it has been appr oved by
resol utions of both Houses of Parlianment". The proviso to
clause (3) provides for a situation where the Lok Sabha is
di ssolved on the date of the Proclamation or is dissolved
within two nonths of such Proclamation. Cause (4) says
that a Proclamation so approved by both Houses of Parlianment

shall, unless revoked wearlier, cease to operate on the
expiration of
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period of six nonths. (By the 42nd Amendnent, the words
"one year’ were substituted for the words ’'six nonths’ but
by the 44th Anendment, the words 'six nonths’ have been
restored). The three provisos to clause (4) provide for
certain situations which it is not necessary for us to
consider for the purpose of these cases. Cause (5), as
inserted by the 38th Amendnent ran as follows :
"(5) Notwi thstanding anything.in this Constitution, the
sati sfaction of the President nentioned in clause (1) shal
be final ‘and conclusive and shall not be questioned in any
court on ‘any grounds."
By the 44th Amendnent, however, thi's clause was repealed
altogether and in its placea new clause (5) introduced

whi ch [imts the maximm period, for which such a
Procl amati on can be operative, to one year except in a case
where a Proclamation of energency is in operation. It is

not necessary to consider clause (5) also for the purpose of
t hese cases.

280. The power conferred by Article 356 is a  conditioned

power; it is not an absolute power to be exercised in the
di scretion of the President. The condition i's the formation
of satisfaction subjective, no doubt that a situation of
the type contenplated by the clause  has arisen. Thi s
satisfaction may be formed on the basis of the report of the
CGovernor or on the basis of other information received by
him or both. The exi stence of relevant material is a
precondition to the formation of satisfaction. The use of
the word ’'may’ indicates not only a discretion’ but an
obligation to consider the advisability and necessity of the
action. It also involves an obligation to consider which of
the several steps specified in sub-clauses (a), (b) and (c)
shoul d be taken and to what extent? The dissolution of the
Legi sl ative Assenbly assuming that it is permssible is not
a matter of course. It should be resorted to only when it
is necessary for achieving the purposes of the Proclanation.
The exercise of the power is made subject to approval of the
both Houses of Parliament. Cause (3) is both a check on
the power and a saf eguard agai nst abuse of power.

Clause (1): dause (1) opens wth the words "if the
President ... is satisfied'. These words are indicative of
t he satisfaction being a subjective one. In Bari um

Chemicals Ltd. v. Conpany Law Boardé a decision  followed
uniformy ever since it was pronounced Shelat, J. pointed
out, on a consideration of several English and ' Indian
authorities that the expressions "is satisfied", "is of the
opi nion", "or has reasons to believe" are indicative of
subj ective satisfaction, though it is true that the nature
of the power has to be deternmined on a totality of
consi deration of all relevant provisions. Indeed, there was
no controversy before us regarding the nature of this power.
Clause (1), it may be noted, uses the words "is satisfied"

which indicates a nore definite state of mnd than is
indicated by the expressions "is of the opinion" or "has
reasons to believe". Since it is a case of subjective
satisfaction, question of observing the principles of
natural justice does not and cannot arise. Having regard to
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the nature of the power

6 1966 Supp SCR 31 1. AIR 1967 SC 295: (1966) 36 Conp Cas
639
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and the situation in which it is supposed to be exercised,
principles of natural justice cannot be inmported into the

cl ause. It is wevident that the satisfaction has to be
formed by the President fairly, on a consideration of the
report of the Governor and/or other material, if any, placed

before him of course, the President under our Constitution
being, what may be <called, a constitutional President
obliged to act upon the aid and advice of the Council of
M ni sters which aid and advice is binding upon himby virtue
of clause (1) of Article 741, the satisfaction referred to
in Article 356(1) really means the satisfaction of the Union
Council of Mnisters with the Prime Mnister at its head.
280- A Clause (1) requires the President to be satisfied
that a situation has-arisen in which the Government of the
State "cannot" be carried on "in accordance wth the
provi si ons of this Constitution". The word "cannot "
enphasi ses the type of situation contenplated by the clause.
These words read with the title of the article "provisions
in case of failure of constitutional machinery in States”
enphasi se the nature of the situation contenpl ated.

281. The words "provisions of this Constitution" mean what
they say. The said words cannot be limted or confined to a
particular chapter in the Constitutionor to a particular

set of articles. VWil e construing a constitutiona
provision, such alimtation ought not to be ordinarily
inferred unless the context does clearly so require. The

provi sions of the Constitution include the chapter  relating
to Fundanmental Rights, the chapter relating to Directive
Principles of State Policy as alsothe preanble to the
Constitution. Though, at one tine, it~ was thought that
preanble does not form part of the Constitution, that view
is no longer extant. It has been held by the majority of
Judges in Kesavananda Bharati v. State of Kerala35 that
preanbl e does formpart of the Constitution. It cannot be
ot herw se. The attenpt to linmt the said words to certain
machi nery provisions in the Constitution is m-sconceived and
cannot be given effect to. It is difficult to believe that
the said words do not take in fundamental —provisions 1ike
the fundanmental rights in Chapter IIl. It nust, however, be
renenbered that it is not each and every non-conpliance with
a particular provision of the Constitution that calls for
the exercise of the power under Article 356(1). The non-
conpliance or violation of the Constitution should be such
as to lead to or givenrise to a situation where the
Governnment of the State cannot be carried on in. . accordance
with the provisions of the Constitution. It is indeed
difficult nor is it advisable to catalogue the  various
situations which nmay arise and which would be conprised
within clause (1). It would be nore appropriate to dea
with concrete cases as and when they arise.

282. The satisfaction of the President referred to in cl ause
(1) may be forned either on the receipt of the report(s) of
the Governor or otherwise. The CGovernor of a State is
appoi nted by the President under Article 155. He is indeed
a part of the Governnent of the State. The executive power
of the State is vested in himand is exercised by him
directly or through officers subordinate to him in
accordance with the provisions of the Constitution
35 1954 SCR 1005: AIR 1954 SC 282
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(Article 154). Al executive action of the Government of a
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State is expressed to be taken in the name of the Governor
except a few functions which he is required to exercise in
his discretion. He has to exercise his powers with the aid
and advice of the Council of Mnisters wth the Chief
Mnister at its head (Article 163). He takes the oath,
prescribed by Article 159, to preserve, protect and defend
the Constitution and the laws to the best of his ability.
It is this obligation which requires himto report to the
President the conm ssions and omi ssions of the Government of
his State which according to him are creating or have
created a situation where the Governnent of the State cannot
be carried on in accordance with the provisions of the
Constitution. 1In fact, it would be a case of his reporting
against his own Governnment but this nay be a case of his
wearing two hats, one as the head of the State Governnent
and the other as the hol der of an i ndependent constitutiona
of fice whose duty it is to preserve, protect and defend the
Constitution (See Shansher Singh wv. State of Punjab22) (SCC
p. 849 : SCRat p. 835). Since he cannot hinself take any
action of ~the nature contenplated by Article 356(1), he
reports the matter to the President and it is for the
President to be satisfied whether on the basis of the said
report or on the basis of any other information which he may
recei ve otherwi se that situation of the nature contenpl ated
by Article 356(1) has arisen. It is then and only then that
he can issue the Proclamation. Once the Proclanmati on under
Article 356(1) is issued or sinultaneously  with it, the
President can take any or all the ~actions specified in
cl auses (a), (b) and (c).

Power of the President to dissolve Legislative Assenbly
of the State :
283. W shall now exam ne whet her clause (1) of Article 356
enpowers the President to dissolve the Legislative Assenbly
of the State. There are two points of view which we my
set out before expressing our preference
284. ONE VIEW which is supported by the opinions of sone of
the |l earned Judges in State of Rajasthan v. Union of |ndia3
is that the power of the dissolutionis inmplicit  in sub-
clause (a). The reasoning runs thus : The President assunes
the functions of the Governnment of the State as well as the
powers of the CGovernor under the said sub-clause; the
Legi sl ative Assenmbly can be dissol ved by the Governor under
Article 174(2)(b); of course, this may have to be done on
the advice of the Council of Mnisters wth the Chief
M nister at its head; since the President assunes to hinself
the powers and functions of both the Government -and the
CGovernor, he can dissolve the Legislative Assembly as part
of the sane Proclamation or by a subsequent order.
285. THE OTHER VI EW which says that the President has no
such power, runs along the following lines. The clause does
not speak of dism ssal of the Governnent or the dissolution
of the Legislative Assenbly. It says that if the President
is satisfied "that a situation has arisen in which
22 (1974) 2 SCC 831: 1974 SCC (L & S) 550: (1975) 1 SCR 814
3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
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the Government of the State cannot be carried on in
accordance with the provisions of this Constitution", the
President may (i) assume to hinself all or any of the
functions of the Government of the State; (ii) assunme to
hinself all or any of the powers vested in or exercisable by
the Governor; (iii) assune to hinself all or any of the
functions of any body or authority in the State other than
the Legislature of the State, (iv) declare that the powers
of the Legislature of the State shall be exercisable by or
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under the authority of Parlianent and (v) nake such
i ncidental or consequential provision, as may be necessary
for giving effect to the Proclamation including suspending
in whole or part the operation of any provisions of the
Constitution relating to any body or authority in the State
except the H gh Court. Now, when subclause (a) speaks of
the President assuning to hinself all or any of the powers
vested in or exercisable by the Governor, it surely does not
nmean or inply dismissal or renoval of the CGover nor

Simlarly, the assunming by the President of all or any of
the functions or powers of any body or authority in the
State (other than the Legislature of the State) does not
nean t he dism ssal or dissolution of such body or authority.
For the sane reason, it nust be held that the words "the
President may assunme to hinself all or any of the functions
of the Government of the State" in sub-clause (a) do not by
thensel ves nean the dismissal of the State Government. But
if these words are read along with the main Iinb of clause
(1) which speaks of ‘a situation in which "the Governnment of
the State cannot be carried on in accordance wth the
provisions. of this Constitution", it can and does nean
di sm ssal of the CGovernment for the reason that Covernment
of the State is carried on by the Governnent of the State
alone, This dismssal is not absolute in the sense of a
physical death of a living being. It only means putting the
CGovernment out of the way. Such disnissal does not preclude
the President fromrestoring the Governnent after the period
of Proclamation is over, or at any time earlier by revoking
the Proclamation, if he is so advised. Comng to sub-clause
(b), when it speaks of the powers of Legislature of the
State being made exercisable by Parlianment, or —under its
authority, it cannot and does not nean or inply dissolution
of the Legislature of the State. It is significant to note
that the sub-clause refers to Legislature of the State and
not Legislative Assenbly. |In a given State, the Legislature
may consist of Legislative Assenbly as well as Legislative
Counci | . In such a case, there can be no question of
di ssol ving the Legislative Council since it is a continuing
body [Article 172(3)]. Only the Legislative Assenbly can be
di ssolved [Article 174(2)(b)]. |In other words, there can be
no question of dissolution of the "Legislature of the State"
t he expression enpl oyed in sub-clause (b). —The question may
then arise, why was sub-clause (b) put in and what does it
i mply? The answer nust be that when the Governnent of the
State is disnmissed or renoved fromoffice, the Legislative

Assenmbly cannot function normally. It is difficult to
visualise a Legislative Assenbly, or for  that matt er
Legi sl ature, functioning wthout a Council of Mnisters,

i.e., Governnent. Thus, where the Governnment of a State is
di smi ssed or renoved fromthe office, the Legislature of the
State becones ipso facto unworkable. It is for
223

this reason that sub-clause (b) provides that the powers of
the Legislature of the State shall be exercisable by or
under the authority of Parliament. |Indeed, the very fact
that clause (b) has provided for only one situation (viz.
the powers of the Legislature being vested in Parlianent)
nmeans and inplies that any other step |ike dissolution of
the Legislative Assenbly was not within the contenpl ati on of

the Constitution-nmakers. Sub-cl ause (c) empowers t hat
Pr esi dent to make such incidental or consequenti a
provi sions as nay appear to be necessary or desirable for
giving effect to the objects of the Proclanmation. Such

incidental or consequential provisions may also include
"suspendi ng in whole or part the operation of any provisions
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of this Constitution relating to any body or authority"
except, of course, the High Court. The provisions of the
Constitution relating to the Legislative Assenbly of the
State nmay be suspended under sub-clause (c) during the
peri od of Proclamation generally referred to as keeping the
Legi sl ative Assenbly under suspended animation to prevent
the majority party (or any other party) calling wupon the
Covernor to invite it to form the Mnistry and/or for
preventing the Legislature from passing resolutions or
transacting other business which may interfere wth the
President’s rule in the State. It is significant to notice
in this connection that during the Constituent Assenbly
debates on these articles, Dr Anbedkar only spoke of
suspensi on of the powers of the Legislatures and not their

di ssolution. (Vide Constituent Assenbly Debates, Vol. I X,
page 134.)
286. Accor di ng to  this line ~of reasoning ’since t he

Legi sl ature of the State can only be kept wunder suspended
ani mation by suspending the relevant provisions of the
Consti tution the Legislature of the State springs back to
life with the expiry of the period of Proclamation. This is
for the reason that wth the expiry of the period of
Procl amation or on the revocation of the Proclamtion, as
the case nmmy be, the suspension of the provisions of the
Constitution will also come to an end.

287. The proponents of this view criticize the other (first)
vi ew on several grounds firstly, they say, it does not seem
to take into consideration the fact that dissolution of the
Legi sl ative Assenmbly is an extrenmely serious step; if this
power was supposed to be conferred on the President wunder
clause (1) of Article 356, the Constitution-nmakers would
have said so expressly and not left it to be ‘inferred.
Secondly, it ignores the |anguage of sub-clause (b). Sub-
clause (b) speaks of "powers of the Legislature of the
State" being exercised by Parliament or under its authority.
Sub-cl ause (b) does not speak of dissolution of "Legislature
of the State", since that is an  inpossibility only the
Legi sl ative Assenbl y can be  dissolved and not the

Legi sl ative Council as explained hereinabove. There are
quite a few States where the Legislature consists of
Legi sl ative Assenmbly as well as Legislative Counci

Thirdly, clause (1) speaks of failure of the Governnent ~ and
not of the Legislative Assenbly, though it is true, the
CGovernment is drawn fromand very often fornms the mgjority
party in the Legislative Assenbly. But ~the -Legislative
Assenbly al so consists of the opposition and other parties,
groups and i ndependent menbers, who may
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thensel ves have been pointing out and renonstrating against
the unconstitutional working of the Governnent. There does
not appear to be any good reason why the Legislative
Assenbly shoul d be dissolved for the acts and defaults of
the Governnent. It is true, say the proponents of  this
view, if the President cannot dissolve the Legislative
Assenbly, it would spring back to life after the period  of
Proclamation and el ect the very sane Governnent which was
di smi ssed. They answer it by saying firstly that this my
or nmay not happen. Secondly, they say, even if the sane
CGovernment is elected again, it is in no way contrary to the
spirit of the article. The objection was not to its
exi stence but to its working. There is no reason to presune
that it will again carry on the Governnment otherwi se than in
accordance with the provisions of the Constitution.

288. Having given our anxious consideration to both the
contendi ng Vi ewpoints and notw thstanding the obvi ous
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appeal of the second point of view we are inclined to agree
with the first view which says that clause (1) does emnpower
the President to dissolve the Legislative Assenbly, This
view is also supported by the decision in State of
Raj ast han3 besides the fact that over the last forty-four
years, the said power has never been questioned. W are
inclined to hold that the power to dissolve the Legislative
Assenbly is inplicit in sub-clause (a) of clause (1) though
there is no such thing as dissolution of the "Legislature of
the State" where it consists of two Houses. It nust al so be
recognised that in certain situations, dissolution of
Legislative Assenbly nmay be found to be necessary for
achi eving the purposes of the Proclamation. Power there is.
Its exercise is a different matter. The existence of power
does not nean that dissolution of Legislative Assenbly
shoul d either be treated as obligatory or should invariably
be ordered whenever a CGovernnent of the State is dismssed.
It should be a matter for the President to consider, taking
into consideration all the rel evant facts and circunstances,
whet her the Legi sl ative Assenbly should al so be di ssol ved or
not. |f he thinks that it should be 'so dissolved, it would
be appropriate, indeed highly desirable, that he states the
reasons for such extraordinary step in the order itself.

289. The question then -arises at what ' stage should he

exercise this power? To answer this query, we must turn to
clause (3). dCause (3) says that every Proclanation issued
under Article 356(1) shall be laid before both Houses of
Parliament and shall cease to operate at the expiry of two
nmont hs unl ess before the expiration of that period it has
been approved by resolutions passed by both Houses. This is
conceived both as a check upon the power and as a
vi ndi cation of the principle of parlianentary suprenmacy over
the Executive. The President’s action which is really the
action of the Union Council of Mmisters is subject to
approval of both Houses of Parliament. Unless approved by
both Houses of Parlianment, the Proclanmation | apses at the
end of two nonths and earlier if it is disapproved or
declined to be approved by both the Houses of Parlianment, as
expl ai ned

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
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herei nafter. Having regard to the incongruity of the
Executive (even though Union Executive) dissolving the
Legislature (even if of a State), it would be consistent
with the schene and spirit of the Constitution particularly
in the absence of a specific provision in the Constitution
expressly enpowering the President to do so to ~hold that
this power of dissolution can be exercised by the President
only after both Houses of Par | i anent approve the
Procl amati on and not before such approval. Once Parlianent
places its sea of approval on the Proclanation,  further
steps as may be found necessary to achi eve the purposes of

the Proclamation, i.e., dissolution of Legislative Assenbly,
can be ordered. |In other words, once Parlianent approves
the initial exercise of his power, i.e., his satisfaction

that a situation had arisen where the Government of the
State could not be carried on in accordance wth the
Constitution, the President can go ahead and take further
steps necessary for effectively achieving the objects of the
Procl amat i on. Until the approval, he can only keep the
Assenbly under suspended ani mation but shall not dissolve
it.

290.1t nust be nmde clear even at this stage that while no
wit petition shall beentertained by any court before the
actual issuance of Proclamation under clause (1), it shall
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be open to a Hi gh Court or Suprenme Court to entertain a wit
petition questioning the Proclamation if it 1is satisfied
that the wit petition raises arguable questions wth
respect to the validity of the Proclamation. The court
would be entitled to entertain such a wit petition even
before the approval of the Proclamation by Parlianent as
al so after such approval. |In an appropriate case and if the
situation demands, the Hi gh Court/Supreme Court can also
stay the dissolution of the Assenbly but not in such a
manner as to allow the Assenbly to continue beyond its
original term But in every such case where such an order
is passed the Hi gh Court/Supreme Court shall have to dispose
of the natter within two to three nonths. Not disposing of
the wit petition while granting such an interimorder would
create several conplications because the life of t he
Proclamati on does not exceed six nonths even after the
approval by Parlianent and in . any event the Proclamation
cannot ~survive ~beyond one year except in the situation
cont enpl at'ed by <clause (5) which is, of course, an
exceptional situation

Meani ng of approval in clause (3)

In State of Rajasthan3 Chandrachud, Bhagwati and A C. CQupta,
JJ. have expressed the viewthat the Proclamation issued
under clause (1) remains in operation for a period of two
nonths in any event. It is held that even if Parlianent
di sapproves or declines to approve the Proclanmation wthin
the said period of two nonths, the Proclamation continues to
be wvalid for two nonths. The approval of Parlianent under
clause (3) is held to be relevant only for the  purpose of
continuance of the Procl amation beyond two nmonths. |t has
also been held further that even if both the Houses do not
approve or disapprove the Procl amati on, the Governnent which
has been di sni ssed or

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
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the Assenmbly which may have been di'ssolved do not ' revive.
Wth utnost respect to the | earned Judges, we find ourselves
unable to agree with the said view insofar as it says that
even where both Houses of Parlianent di sapprove or do not
approve the Proclanmation, the Governnent which has been
di sm ssed does not revive. (The State of Rajasthan3 also
hol ds that such di sapproval or non-approval does not revive
the Legislative Assenbly which nay have been di ssol ved but
we need not deal with this aspect since according to the
view expressed by us hereinabove, no such. dissolution is
permi ssi bl e before the approval of both the Houses).  d ause

(3), it may be enphasised, uses the words "approved by
resolutions of both Houses of Parlianent”. The wor d
"approval " neans affirmation of the action by a  higher or
superior authority. In other words, the action of the

Presi dent has to be approved by Parliament. The expression
"approval " has an intrinsic meani ng which cannot be ignored.
Di sapproval or non-approval neans that the Houses of
Parliament are saying that the President’s action was not
justified or warranted and that it shall no | onger continue.
In such a case, the Proclamation | apses, i.e.,ceases to be
in operation at the end of two nonths the necessary
consequence of which is the status quo ante revives. To say
that notw thstanding the di sapproval or non-approval, the
status quo ante does not revive is to rob the concept of
approval of its content and neaning. Such a view renders
the check provided by clause (3) ineffective and of no
significance whatsoever. The Executive would be telling
Parliament: "I have dismissed the Governnent. Now, whether
you approve or disapprove is of no consequence because the
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Government in no event can be revived. The deed is done.
You better approve it because you have practically no
choice." W do not think that such a course is consistent
with t he principle of parliamentary supr emacy and
parliamentary control over the Executive, the basic prem se
of parlianentary supremacy. |t would indeed mean suprenacy
of the Executive over Parlianent. The dismissal of a
CGovernment under subcl ause (a) of clause (1) cannot also be
equated to the physical death of a living being. There is

no irrevocability about it. It is capable of being revived
and it revives. Legislative Assenbly which may have been
kept in suspended animation also springs back to life. So
far as the validity of the acts done, orders passed and
laws, if any, made during the period of operation of the

Proclamation is concerned, they would renmain unaffected
i nasmuch as the di sapproval or non-approval does not render
the Proclamation invalid with retrospective effect. It may
be recalled that the power under Article 356(1) is the power
vested in the President subject no doubt to approval wthin
two nonths. The non-approval nmeans that the Proclanation
ceases to be in operationat the expiry of two nonths,
as held in State of Raj asthan3.
291. Now, com ng to the power of the court to restore the
Government to officein case it finds the Proclanation
to be unconstitutional, it is, in our . opinion, beyond
guestion. Even in case the Proclanmation is approved by
3 (1977) 3 SCC 592; AIR 1977 SC 1361:(1978) 1 SCR 1
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Parliament it would be open to the court to restore the
State Government to its office in case it strikes dowmn the
Procl amation as unconstitutional. |If this power were not
conceded to the court, the very power of judicial review
woul d be rendered nugatory and the entire exerci se
nmeani ngl ess. If the court cannot grant-the relief | flow ng
from the invalidation of the Proclamation, it may as K well
decline to entertain the challenge to the Proclanation
al t oget her. For, there is . no point in the court
entertaining the challenge, examning it, calling 'upon the
Union Governnent to produce the naterial on the basis of
Wi ch the requisite satisfaction was forned and yet not give
the relief. In our considered opinion, such a course is
i nconcei vabl e.
292. A question nmay arise what happens to the acts ~done,
orders nmmde and | aws enacted by Parliament or under -its
aut hority during the period the Proclamation was in
operation in case the Proclamation is declared to be
unconstitutional by the court? Wuld all of them become
unconstitutional or void? Firstly, there is no reason to
presune that a court which strikes down the Proclamation

woul d not provide for this contingency. It would be wthin
the power of the court to say that these acts and orders are
saved. |Indeed, it should say so in the interests of genera

public and to avoid all kinds of conplications, |leaving it
to Government and the Legislature of the State concerned to
rectify, nodify or repeal them if they so choose. The
theory of factumvalet nmay al so be available to save the
acts, orders and things done by the President or under his
authority during the said period.

293. 1t was suggested by Shri Ram Jethmalani that the
President can "assune all or any of the functions” of the
State Gover nirent wi t hout di sm ssing t he Gover nrrent .
Enphasis is laid upon the words "all or any" in sub-clause
(1). In particular, he submitted, where the State
CGovernment is found remiss in performng one or some of the
functions, that or those functions of the State Governnent
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can be assuned by the President with a viewto renedy the
situation. After rectifying the situation, the counse

submitted, the President will give those functions back to
the State GCovernment and that in such a situation there
woul d be no occasion or necessity for dismssing the State
Government. The | earned counsel gave the anal ogy of a motor
car if one or a few of the parts of a car nalfunction or
cease to function, one need not throw away the car. That or
those particular parts can be replaced or rectified and the

car would function normally again. It is difficult to agree
with the said interpretation. The power under Article
356(1) can be exercised only where the President is

satisfied that "the Government of the State cannot be
carried on in accordance. with the provisions of t he

Constitution". The title to the article "failure of
constitutional machinery in the States" also throws [ight
upon the nature of the situation contenplated by it. It
nmeans a situation where the Governnent of the State, and
not one ~'or a few functions of the Governnent cannot be
carried ‘on” in accordance wth the Constitution. The

inability or unfitness aforesaid may arise either on account
of the non-performance or nal performance of one or nore
functions of the CGovernment or on account of abuse or m suse
of any of the powers, duties and obligations of the
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CGovernment. A Procl amation under Article 356(1) necessarily
contenplates the ' renoval of the Government - of the State
since it is found unable or unfit to carry on the Government
of the State in accordance with the provisions of the
Constitution. In our consideredopinion, it-is not possible
to give effect to the argunent of Shri- Ram  Jet hmal ani .
Acceptance of such an argunent woul d introduce the ' concept
of two Governnents in the sane sphere t he Centra

Gover nnment exerci sing one or sone of the powers of the State
Governnment and the State Governnent performng the rest.
Apart fromits novelty, such a situation, in our opinion

does not pronote the object underlying Article 356 nor is it
practicabl e.

294. Shri Jet hmal ani brought to our notice the British Joint

Parliamentary Report, para 109, in support of -his contention
af orement i oned. We are unable to see any rel evance of the
said para to the interpretation of Article 356(1). Under
the Government of India Act, 1935, the CGovernor Ceneral and
the Governor were not constitutional heads of State as under
the Constitution. They exercised real power in- their own
ri ght. Only a few powers were entrusted to the elected
CGovernments and even those could be taken —away (by the
CGovernor General at the Centre and the Governor in._ the
provi nces) as and when they were satisfied that a situation
has arisen where the Government at the Centre or of the
province cannot be carried on in accordance with the
provisions of the said Act. Under Article 356, the position
is entirely different. The power can be exercised only
against the States and that too by the President and not - by

the Governor. The entire constitutional philosophy is
different. Therefore, nerely because the sane words "all or
any" in Sections 93 and 45 of the Government of India Act

occur in Article 356(1), the sane nmeaning cannot be
attributed to them mechanically, ignoring all other factors
assum ng that the said words in Sections93 and 45 neant what
Shri Jet hmal ani says.

ARTI CLE 356 | N ACTI ON

295.Since the conmencenent of the Constitution, t he
President has invoked Article 356 on as nany as ninety or
nore occasions. Qite a performance for a provision which
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was supposed to remain a ’'dead-letter’. | nst ead of
remaining a 'dead-letter’, it has proved to be the 'death-
letter’ of scores of State GCovernments and Legislative
Assenblies. The Sarkaria Comm ssion which was appointed to
ook into and report on Centre-State relations considered
inter alia the manner in which this power has been exercised
over the years and made certain reconmendati ons designed to
prevent its nmisuse. Since the Conmission was headed by a
di stingui shed Judge of this Court and al so because it nmade
its report after an el aborate and exhaustive study of al
rel evant aspects, its opinions are certainly entitled to
great weight notw thstanding the fact that the report has
not been accepted so far by the Governnent of India.

296.1n para 6.3.23, the Comm ssion observed that though the
words "a Covernnent of the State cannot be carried on in
accordance with the provisions of the Constitution" are of
wi de anplitude, each and every breach
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and infraction of constitutional provision, irrespective of
its significance, extent and effect, cannot be treated as

constituting failure of constitutional machinery. Article
356, the Conmi ssion said, provides renedy for a situation
wher e t here has been —an actual br eakdown of t he

constitutional machinery of the State. Any abuse or m suse
of this drastic power, said the Comm ssion, danages the
fabric of the Constitution. A literal construction of
Article 356(1) should be avoided, it opined.
297.1n para 6.4.01, the Conmission noted that  failure of
constitutional machinery may occur -in a nunber’ of cases. It
set out sonme of the instancesleading to it, viz., (a)
political «crisis; (b) —internal subversion; (c) fisca
br eakdown; and (d) non-conpliance with constitutiona
directions of the Union Executive. The Conm ssion, however,
hastened to add that the instances set out by it are not
clained to be conprehensive or perfect. Then it examn ned
each of the said four heads separately.
298.1n para 6.5.01, the Conmi ssion set out illustrations in
whi ch invokingArticle 356 woul d be i nproper. IIlustration
(iii) in the said paragraph reads thus:
"(iii) \Were, despite the advice of “a duly
constituted mnistry which has not been
defeated on the floor of the house, the
Governor decides to dissolve the assenbly and
wi thout giving the mnistry an opportunity to
denonstrate its mpjority through the fl oor-
test, recomends its supersessi on and
i mposition of President’s rule rmerely on
subj ective assessnment that the mnistry no
| onger conmands the confidence of the
assenbly."
299.1n para 6.6.01, the Conmi ssion noticed the criticism
| evell ed against the frequent invoking of Article 356 and
pr oceeded to examine its wvalidity. In its opi-ni on
di sm ssal of nine assenblies follow ng the general el ections
to the Lok Sabha in March 1977 and a sinmilar dismssa
following the general elections to the Lok Sabha in 1980
were clear instances of invoking Article 356 for purely
politi cal purposes unrelated to Article 356. After
examining the facts and the principle of the decision of
this Court in State of Rajasthan v. Union of India3 and
after considering the various suggestions placed before it
by several parties, individuals and organisations, the
Comm ssion made the foll owi ng reconmendations in para 6.8,
whi ch have been strongly comrended for our acceptance by the
| earned counsel for the petitioners. They read as follows :
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" RECOMVENDATI ONS
6.8.01. Article 356 should be used very

sparingly, in extreme cases, as a neasure of
last resort, when all available alternatives
fail to prevent or rectify a breakdown of
constitutional rmachinery in the State. Al

attenpts should be made to resolve the crisis
at the State level before taking recourse to

t he provi si ons of Article 356. The
avail ability and choice of these alternatives
wil | depend on t he nat ure of t he
constitutiaonal crisis, its causes and

exi gencies of the situation. These

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1
SCR 1
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alternatives my  be dispensed with only in
cases of extreme urgency where failure on the
part ~of the Union to take inmmediate action
under Article 356 will Jlead to disastrous
consequences. Paragraph 6.7.04)

6.8.02. A warning should be issued to the
errant ~State, in specific terns, that it is
not carrying on the Governnent of the State in
accordance with the Constitution. Bef ore
t aki ng action under Article 356, any
explanation received fromthe State should be
taken into account. However, this may not be
possible in a situation when not t aki ng
i medi ate action wuld |ead to disastrous
consequences. (Paragraph 6.7.08)

6. 8. 03. Wen an 'external aggr essi on’ or
"internal disturbance’ -~ paralyses the State
administration creating a situation drifting
t owar ds a potenti al br eakdown of t he
constitutional machinery of the State, al
alternative courses available to the Union for
di scharging its paranount responsibility under
Article 355 should be exhausted to-contain the
situation. (Paragraph 6.3.17)

6.8.04.(a) In a situation of politica

br eakdown, the Governor shoul d expl oreal
possibilities for having a Governnent enjoying
majority support in the Assenbly. If it is
not possible for such a Government to be
installed and if fresh elections can-be held
wi t hout avoidable delay, he should ask the
out goi ng Mnistry, if there ‘is one, to
continue as a caretaker Governnment, provided
the Mnistry was defeated solely on ~a / mmjor
policy issue, unconnected with any allegations
of maladm nistration or corruption ‘and is
agreeable to continue. The Governor ' should
t hen di ssolve the Legi sl ative Assenbl y,
|l eaving the resolution of the constitutiona
crisis to the electorate. During the interim
period, the caretaker CGovernment should be
al | owed to function. As a mat t er of
convention, the caretaker Governnment should
nmerely carry on the day-to-day Government and
desi st fromtaking any najor policy decision.
(Paragraph 6. 4.08)

(b) If the inportant ingredients described
above are absent, it would not be proper for
the Governor to dissolve the Assenbly and
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instal a caretaker Government. The Covernor
shoul d reconmmend Proclamation of President’s
rule  without di ssolving the Assenbl y.
(Paragraph 6.4.09)

6. 8. 05. Every Procl amati on shoul d be pl aced

bef ore each House of Parlianent at the
earliest, in any case before the expiry of the
two nonths’ period contenplated in clause

(3) of Article 356. (Paragraph 6.7.13)
6.8.06. The State Legislative Assenbly should
not be dissolved either by the Governor or the
Presi dent before the Proclamation issued under
Article 356(1) has been | aid before Parlianent
and it has had an opportunity to consider it.
Article 356 should be suitably anmended to
ensure this. (Par agraph 6. 6. 20)

231

6. 8. 07. Saf eguards correspondi ng, in principle,
to clauses (7) and (8) of Article 352 should
be “incorporated in Article 356 to enable
Parliament to review continuance in force of a
Procl amat i-on.

(Paragraph 6:6.23)

6.8.08. To ~make the renedy of judicial review

on the -ground of mala fides a little nore
nmeani ngful, it should be provided, through an
appropriate amendnent , not wi t hst andi ng

anything in clause (2) of Article 74 of the
Constitution, the material facts and grounds
on which Article 356(1) is invoked should be
nmade an integral part of “the Proclanation
issued wunder that article. This wll also
make the control of ~Parlianment over t he
exerci se of this power by the Union Executive,
nore effective. (Paragraph 6.6.25)

6.8.09. Normally, . the President is noved to
action under Article 356 on the report of the
CGover nor. The report of the Governor is
pl aced before each House of Parlianent. Such
a report should be a 'speaking docunent’
containing a precise and clear statenent of
all material facts and grounds on the basis of
which the President may satisfy hinself as to
the existence or otherwi se of the situation
cont enpl at ed in Article 356
(Paragraph 6. 6. 26)

6.8.10. The Govern’'s report, on the  basis of
which a Proclamation under Article 356(1) is
i ssued, should be given wide publicity in al
the nmedia and in full. (Paragraph 6. 6. 28)
6.8.11. Normal ly, President’s rule in-a State
should be proclained on the basis 'of the
CGovernor’s report under Article 356(1).
(Paragraph 6.6.29)

6.8.12. In «clause (5) of Article 356, the
word 'and’ occurring between sub-clauses (a)
and (b) should be substituted by "or’
(Paragraph 6.7.1 1)"

300. The aforesaid recomendati ons are evidently the outcone
of the opinion formed by the Comm ssion that nore often than

not , the power under Article 356 has been i nvoked
improperly. It is not for us to express any opi ni on whet her
this inpression of the Comrission is justified or not. It

is not possible for us to review all the ninety cases in
which the said power has been invoked and to say in which
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cases it was invoked properly and in which cases, not. At
the sane tine, we are inclined to say, having regard to the
constitutional scherme obtaining under our Constitution, that
the recommendations do nerit serious consideration

301.1t is probably because he was of the opinion that the

i nvocation of this power was not warranted in nmany cases,
Shri  P.V. Rajamannar, fornmer Chief Justice of Mdras High
Court, (who was appointed as the Inquiry Conmttee by the
CGovernment of Tam| Nadu to report on the Centre-State
rel ati ons) reconmended that Articles 356 and 357 be
repeal ed altogether. [See para (8) in Chapter |X, "Energency
Provisions" of his report, submitted in 1971]. In the
alternative, he recommended, safeguards must be provided
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to secure the interests of the States against the arbitrary
and wunilateral action of a party commanding overwhel im ng
majority at the Centre. In ot her respects, Shri
Raj amannar’s views accord broadly with the views expressed
by the Sarkaria Conm ssion and hence, need not be set out in
ext enso.

THE CONSTI-TUTI-ON OF | NDI A AND THE CONCEPT OF SECULARI SM

302. Article 356(1) speaks of a situation where t he

CGovernment of a State cannot be carried on in accordance
with the provisions of the Constitution. W have said
her ei nbef ore that the words "the provisions of this
Constitution" take /in all the provisions including the
preanbl e to the Constitution. The ~ preanbl e to t he
Constitution speaks of a secular |ndian Republic. Wile the
respondents’ counsel. contended that secul ari smbeing a basic
feature of the Constitution, a State CGovernnent can be
dismissed if it is guilty of unsecular acts, the counsel for
petitioners, Shri Ram Jethnal ani strongly refuted the idea.
According to Shri Jethmalani, 'secularism is ‘a vague
concept, not defined in the Constitution and hence, cannot
furnish a ground for taking -action wunder Article 356.
Wthout going into the specifics of ‘the said contention, we
shall examine first how far this concept is enbedded in our
Constitution and in what sense.

303. Havi ng conpl et ed t he process of fram ng t he

Constitution, the Constituent Assenbly proceeded to finalise
its preanble. Speaking on behalf of and in the name of the
people of India, they said, their object  has been to
constitute India into a "Soverei gn Denocratic Republic", and
to secure to all its citizens social justice, liberty  of
belief, faith and worship, and equality  of -status and
opportunity. They said, the goal was al so to pronote anobng
all the people of India "fraternity assuring the dignity of
the i ndividual ...... By the 42nd Amendnent to the
Constitution, the words "socialist, secular" were added
after the word "sovereign" and before the word "denocratic".
No other provision of the Constitution was anmended to
adunbr at e t hese concepts.

304.Both the expressions ’'socialist’ and 'secular’ by

thensel ves are not capable of precise definition. W  are,
however, not concerned with their general neaning or
content. Qur object is to ascertain the neaning of the
expression "secular" in the context of our Constitution. As
t he di scussion hereafter would denonstrate, the 42nd
Amendnent merely made explicit what was inplicit init. The

preanbl e speaks of "social justice", "liberty of belief,
faith and worship" and of "equality of status and of
opportunity". Article 14 (under the sub-heading "Right of

Equality") enjoins the State not to deny to any person
equality before the law or the equal protection of |aws
within the territory of India. Articles 15 and 16 el uci date
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this doctrine of equality. They say that the State shal
not discrimnate against any citizen on ground only of
religion, race or caste, whether in the matter of enpl oynent
under the State or otherwise. By Article 25, "all persons”
are declared equally entitled to freedom of conscience and
the right to freely profess, practice and pr opagat e
religion, subject, of course, to public order, norality and
heal t h. Articles 26, 27 and 28 elucidate the freedom
guar ant eed by
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Article 25. Article 27 declares that no person shall be
conpelled to pay any taxes, the proceeds of which are
specifically appropriated in payment of expenses for the
pronmotion or naintenance of any particular religion or
religious denom nation. Article 28(1) decrees that no
religious instruction shall be provided in any educationa
institution wholly maintained out of the State funds while
Article 28(3) says that no person attending an educationa
institution recognised by the State or receiving aid out of
State funds shall be required to take part in any religious
worship conducted in such institution, except with his or
his guardian’s (in the case of a mnor) consent. Sinilarly,
clause (2) of Article 30 enjoins upon the State not to
di scrimnate agai nst any educati onal institution, in
granting aid, on the ground that it is under the managenent
of a mnority, religious or linguistic. Clause (3) of
Article 51 A[introduced by the 42nd (Anendrment) Act] says
that "it shall be the duty of every citizen of India to
pronote harnony and spirit of brotherhood anpbngst all the
people of India transcending religious, “linguistic and
regi onal or sectional diversities". Wat do these articles,
read together with the preanble signify? Wile Article 25
of the Constitution guarantees to all its people freedom of
religion, Articles 14, 15 and 16 enjoinupon the State to
treat all its people equally irrespective of their religion,
caste, faith or belief. Wile the citizens of this  country
are free to profess, practice and propagate such religion
faith or belief as they choose, so far as the 'State is

concerned, i.e., fromthe point of view of the State, the
religion, faith or belief of a person is inmmterial. Toit,
all are equal and all are entitled to be treated equally.

How is this equal treatment possible, if the State were to
prefer or pronote a particular religion, race or -caste,
which necessarily neans a | ess favourable treatnent of al

ot her religions, races and castes. How~ are t he
constitutional promses of social justice, liberty of
belief, faith or worship and equality of status and of
opportunity to be attained unless the State eschews the
religion, faith or belief of a person fromits consideration
altogether while dealing with him his rights, his duties
and his entitlenments? Secularismis thus nore- than a
passive attitude of religious tolerance. It is a positive
concept of equal treatment of all religions. This attitude
is described by some as one of neutrality towards religion
or as one of benevolent neutrality. This nay be a concept
evolved by western |liberal thought or it may be, as sone
say, an abiding faith with the Indian people at all points
of time. That is not material. Wat is material is that it
is a constitutional goal and a basic feature of the
Constitution as affirmed in Kesavananda Bharati 36 and Indira
N. Gandhi v. Raj Narain37. Any step inconsistent with this
constitutional policy is, in plain words, unconstitutional

This does not nmean that the State has no say whatsoever in
matters of religion. Laws can be nade regulating the
secular affairs of tenples, nbsques and other places of
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wor ships and maths. (See S. P. Mttal v. Union of India52.)
36 Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225:
1973 Supp SCR 1
37 1975 Supp SCC 1: (1976) 2 SCR 347
52 (1983) 1 SCC 51: (1983) 1 SCR 729
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The power of Parlianent to reform and rationalise the
personal laws is unquestioned. The command of Article 44 is
yet to be realised. The correct perspective appeared to
have been placed by Shri K M Minshi during the Constituent
Assenbly Debates. He said
"Religion nmust be restricted to spheres which
legitimately appertain to religion, and the
rest of life nmust be regulated, wunified and
nodi fied in such a nanner that we may evol ve,
as early as possi bl e, a strong and
consol i dated nation. Qur first problem and
the nost inportant problem is to produce
national wunity in this country. W think we
have got national unity. But there are many
factors and inmportant factors which stil
of fer serious dangers to our nati ona
consolidation, and it is very necessary that
the whole of our Ilife, so far as it is
restricted to secul ar spheres, nust be unified
in such a way that as early as possible, we
may be able to say. 'Wll, we-are not nerely
a nation because we say so, but also in
effect, = by the way we live, by our persona
| aw, we are a -strong and consol i dat ed
nation’ ."
305.Shri MC. Setalvad in his lecture on secularism (Pate
Menorial Lectures 1965) points out that after affirming the
ideas of religious liberty and adequate protection 'to the
mnorities at its Karachi Session (1931), the Congress Party
asserted enphatically that "the State shal | observe
neutrality in regard to all religions". He says that this
resolution is in a manner the key to the understanding of
the attitude adopted by those who franmed the I ndi an
Constitution nearly twenty years |ater, enbodying init the
guarantee of religious neutrality. He also points out that
"the debates in the Constituent Assenbly leave little doubt
that what was intended by the Constitution was not the
secularisation of the State in the sense of its complete
di ssociation from religion, but rather ~an attitude of

religious neutrality, with equal treatment to all religions
and religious mnorities". The same idea is put forward by
Gaj endr agadkar, J., (in his inaugural address tol the Sem nar
on "Secularism : Its inplications for law and life in

India") in the follow ng words :
"It is true that the Indian Constitution does
not wuse the word secularismi in any ‘of its
provisions, but its material provisions are
inspired by the concept of secularism Vhen
it promised all the citizens of India that the
aim of the Constitution is to establish
soci oeconomic justice, it placed before the
country as a whole, the ideal of a welfare

St ate. And the concept of welfare is purely
secul ar and not based on any consi derations of
religion. The essential basis of the Indian

Constitution is that all citizens are equal

and this basic equality (guaranteed by Article
14) obviously proclains that the religion of a
citizen is entirely irrelevant in the mtter
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of his fundanental rights. The State does not
owe loyalty to any particular religion as
such; it is not irreligious or antireligion
it gives equal freedomfor all religions and
holds that the religion of the <citizen has
nothing to do in the matter of soci oeconom c
235
pr obl ens. That is t he essentia
characteristic of secularismwhich is wit
large in all the provisions of the Indian
Constitution."
306. Prof. Upendra Baxi says that "Secularism in the Indian
Constitution connotes :
"(i) The State by itself, shall not espouse or
establish or practice any religion;

(ii)public revenues wll not be used to
pronot e any religion;
(iii)the State shall have the power to

regulate any ’'economc, financial or other
secular activity' associated wth religious
practice [Article 25(2) (a) of t he
Constitution];
(iv)the State shall have the power through
the law to provide for social welfare and
reform or the throwing open of the Hindu
religious institutions of a public character
to all classes and ~sections of H ndus’
[Article 25(2)(b) of the Constitution];
(v)the practice of ‘untouchability - (insofar
as it may be justified by Hindu religion) is
constitutionally outlawed by Article 17;
(vi)every individual person will have, in
that order, an equal right” to freedom of
consci ence and religion
(vii)these rights are however subject to the
power of the Statethrough law to inpose
restrictions on the ground of 'public order
norality and health’,
(viii)"these rights are furthernore
subject to other fundamental rights .in Part
fs;e
(The Struggle for the Re-definition of
Secularismin India published in Social Action
Vol . 44 January-March 1994)

307.In short, in the affairs of the State (in Jits widest

connotation) religion is irrelevant; it is strictly a
personal affair. In this sense and in this behalf, our
Constitution is broadly in agreement wth the u. S

Constitution, the First Anendnent whereof declares /that
"Congress shall make no | aws respecting an establishnment of
religion or prohibiting the free exercise thereof "
(generally referred to as the "establishnment clause").
Perhaps, this is an echo of doctrine of the separation of
Church and State; may be it is the nodern political thought
whi ch seeks to separate religion fromthe State it natters
very little.

308.In this view of the matter, it is absolutely erroneous

to say that secularismis a "vacuous word" or a "phantom
concept".

309.1t is perhaps relevant to point out that our Founding

Fathers read this concept into our Constitution not because
it was fashionable to do so, but because it was an
i nperative in the Indian context. It is true as Shri Ram
Jethmal ani was at pains to enphasise that India was divided
on the basis of religion and that areas having mgjority
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Muslim population were constituted into a new entity
Paki stan which i mediately proceeded to proclaimitself as
an Islamic Republic, but it is equally a fact that even
after partition, India contained a sizeable population of
mnorities. They
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conprised not less than 10 to 12% of the population

I nspi red by the Indian tradition of tol erance and
fraternity, for whose sake, the greatest son of Mddem I ndia,
Mahat ma Gandhi, |l aid down his life and seeking to redeemthe
promi se of religious neutrality held forth by the Congress
Party, the Founding Fathers proceeded to create a State,
secular in its outlook and egalitarian in its action. They
could not have countenanced the idea of treating the
mnorities as second-class citizens. On the contrary, the
donmi nant thinking appears to be that the majority comunity,
H ndus, rnust be secularand thereby help the mnorities to

becone ~secul ar. For, it is the majority comunity alone
that can provide the sense of security to others. The
significance of the 42nd (Anendnent) Act lies in the fact
that it formalised the pre-existing situation. It put the
matt er beyond any doubt, leaving no room for any
controversy. In such a situation, the debate whether the

preanble to the Constitution is included within the words
"the provisions of 'this Constitution" is really unnecessary.
Even if we accept the reading of Shri Jethmalani, preanble
is a key to the understandi ng of the relevant provisions of
the Constitution.  The 42nd (Amendnment) Act ‘has furnished
the key in unm stakable termns.

310. G ven the above position, it is clear that if any party

or Organisation seeks to fight the elections onthe basis of
a plank which has the proximate effect of eroding the
secul ar phil osophy of the Constitution it would certainly be
guilty of follow ng an unconstitutional course of | action

Political parties are forned and exist to capture or share
State power. That is their aim They may be associations

of i ndividuals but one cannot ignore the functiona
rel evance. An association of individuals may be devoted to
propagation of religion; it would be a religious  body.

Anot her may be devoted to pronotion of culture; it would be
a cultural Organisation. They are not ainmed at  acquiring
State power, whereas a political party does. That is one of
its nmain objectives. This is what we nean by saying
“"functional relevance". One cannot conceive of a denocratic
formof Government without the political parties.” They are
part of the political system and constitutional ~ schene.
Nay, they are integral to the governance of = a ~denocratic

soci ety. If the Constitution requires the State to be
secul ar in thought and action, the sane requirenent attaches
to political parties as well. The Constitution does not
recognise, it does not permt, mxing religion and State
power. Both nust be kept apart. That is the constitutiona
i njunction. None can say otherwise so long as this
Constitution governs this country. I ntroducing religion

into politics is to introduce an inpermssible elenment into
body politic and an inbalance in our constitutional system
If a political party espousing a particular religion cones
to power, that religion tends to become, in practice, the
official religion. Al other religions cone to acquire a
secondary status, at any rate, a |less favourable position

This would be plainly antithetical to Articles 14 to 16, 25
and the entire constitutional schene adunbrated herei nabove.
Under our Constitution, no party or O ganisation can
si mul taneously be a political and a religious party. It has
to be either. Sane would be the position, if a party or
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Organi sation acts and/ or
237

behaves by word of nouth, print or in any other nanner to
bring about the said effect, it would equally be guilty of
an act of unconstitutionality. It would have no right to
function as a political party. The fact that a party may be
entitled to go to people seeking a mandate for a drastic
amendnment of the Constitution or its replacenent by another
Constitution is wholly irrelevant in the context. W do not
know how the Constitution can be anended so as to renove
secularism fromthe basic structure of the Constitution**.
Nor do we know how the present Constitution can be replaced
by another; it is enough for wus to know that the
Constitution does not provide for such a course that it
does not provide for its own dem se.
311. Consistent wth the constitutional philosophy, sub-
section (3) of Section 123 of-the Representation of the
Peopl e Act, 1951 treats an appeal to the electorate to vote
on the basis of religion, race, caste or conmunity of the
candidate or the wuse of religious synbols as a corrupt
practice.  Even a single instance of 'such a nature is enough
to vitiate the election of the candidate. Similarly, sub-
section (3-A) of Section 123 provides that "pronotion of, or
attenpt to pronote, feelings of enmty or hatred between
different <classes/ of citizens of |India on grounds of
religion, race, caste, comunity or |anguage" by a candi date
or his agent, etc. for the furtherance of the prospects of
the election of ‘that candidate is equally a cor r upt
practice. Section 29-A provides for registration of
associations and bodies as political parties. with the
El ection Commission. FEvery party contesting elections and
seeking to have a uniformsynbol for all its candidates has
to apply for registration. Wile making such application
the association or body has to affirm its faith and
all egiance to "the principles of socialism secularism and
denocracy" anong others. Since the Election Conmm ssion
appears to have nade sone other orders in this behalf after
the conclusion of argunments and because those orders have
not been placed before us or debated, we do not w sh to say
anything nore on this subject.
ARTI CLE 74(2) | TS MEANI NG AND SCOPE
312. The Constitution of India has introduced parliamentary
denocracy in this country. The parlianentary denocracy
connotes vesting of real power of governance in the Prine
M nister and Council of his Mnisters who are very ~often
drawmn fromthe majority party in Parliament. Sone  jurists
indeed refer to it derisively as Prime-mnisterial form of
Government. In such a denocracy, the head of the State, be
he the King or the President, remmins a constitutional / head
of the State. He acts in accordance with the aid and advice
tendered to himby the Council of Mnisters with the Prine
Mnister at its head. This is what clause (1) of Article 74
provi ded, even before it was anmended by the 42nd (Amrendnent)
Act . It was so understood and interpreted in Ram Jawaya
Kapur v. State of Punjab53 and in Shansher
** The decision of this Court in Kesavananda Bharati (1973)
4 SCC 225,: 1973 Suppl SCR 1, 166, 280] says that secul arism
is one of the basic features of the Constitution.
53 AIR 1955 SC 549: (1955) 2 SCR 225
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Si ngh22. The 42nd Anendnent nerely made explicit what was
already inplicit in clause (1). The 44th Anendnent inserted
a proviso to clause (1) which too was in recognition of an
existing reality. It enpowers the President to require the
Council of Mnisters to reconsider the advice tendered by
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them The advi ce tendered on such reconsideration is nade
bi ndi ng upon the President. Since clause (2) of Article 74
has to be read and understood having regard to its context,
it would be appropriate to read both the clauses of Article
74 as they stand now :
"74. Council of Mnisters to aid and advise
President.- (1) There shall be a Council of
Mnisters with the Prinme Mnister at the head
to aid and advise the President who shall, in
t he exercise of his functions, act in
accordance with such advice
Provided that the President may require the

Counci | of . Mnisters to reconsider such
advi ce, either generally or otherw se, and the
Presi dent - shall act in accordance wth the

advi ce tendered after such reconsideration

(2) The question ~whether any, and if so
what, advice was tendered by Mnisters to the
President shall not be inquired into in any
Court." (enphasis added)

313. Article 53(1) of the Constitution says that "the
executive power of the Union shall be vested. in the
President and shall be exercised by himeither directly or
through officers subordinate to himin accordance with this
Constitution.” dause (2), however, declares that without
prejudice to clause (1), the suprene command of the Arned
Forces of the Union shall be vestedin the  President and
that the exercise of 'such power shall be regulated by |aw.
314. Cd ause (1) of Article 77 provides that "all. executive
action of the Government of India shall be expressed to be
taken in the nane of the President"”. dause (2) then says
that all orders nade and other instruments executed in the
nane of the President shall be authenticated in such ' nmanner
as my be specified in the rules to be nade by the
Presi dent . It further provides that the wvalidity of an
order or instrunent which is authenticated in accordance
with the said rules shall not be(called in question on the
ground that it is not an order or instrunent  nade or
executed by the President. Rules have been nade by the
President as contenplated by this clause contained in
Notification No. S.O 2297 dated November 11, 1958 (as
amended from tine to tinme). Several —officers of “the
Government have been enpowered to authenticate the ~orders
and other instruments to be made and executed in the nane of
the President. dause (3) requires the President to  nake
rules for the nore conveni ent transaction of the business of
the Governnent of India and for allocation anbng~ Mnisters
of the said business. 1In other words, rules have to be made
by the President under clause (3) for two purposes, viz.,
(a) for the nore convenient transaction of the business of
the Governnent of India and (b) for the allocation anong
M ni sters of the said business. Rules
22 (1974) 2 SCC 831: 1974 SCC (L&S) 550: (1975) 1 SCR 814
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of busi ness have i ndeed been nade as required by this clause
and the business of the Governnent of India allocated
bet ween several M nisters,
315.Yet another article which requires to be noticed in
this connection is Article 361 which declares that "the
President shall not be answerable to any court for the
exercise and performance of the powers and duties of his
office or for any act done or purporting to be done by him
in the exercise and perfornance of those powers and duties".
No crimnal proceedings can be instituted or continued
against the President in any court while he is in office,
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nor is he subject to any process for his arrest or
i mprisonnent.

316. Article 78 specifies the duties of the Prime Mnister
as regards the furnishing of information to President and
certain other matters. Clause (a) obliges the Prime
M nister to communicate to the President all decisions of
the Council of Mnisters relating to the admnistration of
the affairs of the Union and proposals for |egislation

Clause (b) says that Prinme Mnister shall furnish such
information as the President may call for with respect to
the mtters conmunicated under clause (a). Gl ause (c)
obliges the Prine Mnister, if required by the President, to
submit any matter for reconsideration of the Council of

M ni sters which has not been considered by it.
317.The President is clothed wth several powers and

functions by the Constitution. It is not necessary to
detail them to expect to say that Article 356 is one of
them Wen Article 74(1) speaks of the President acting "in
the exercise of his functions”, it refers to those powers
and functions. Besi des the Constitution, several other
enactments.  too confer and may hereinafter confer, certain
powers and functions upon the President. They too will be

covered by Article 74(1). To wit, the President shal
exerci se those powers and di scharge those functions only on
the aid and advice of the Council of Mnisters with the
Prime Mnister at its head.

318. Article 361 is the nanifestation of the t heory
preval ent in English Law that "King can do no . wong" and,
for that reason, beyond the process of the court. Any and
every action taken by the President is really the action of

his Mnisters and subordinates. It is they who have to
answer for, defend and justify any and every action taken by
them in the name of the President, if ~such action is
guestioned in a court of law The President cannot be
call ed upon to answer for or justify the action. It is for

the Council of Mnisters to do so. ~Who cones forward to do
so is a mtter for themto decide and for the court to be
satisfied about it. Normally speaking, the Mnister or
other official or authority of the Mnistry as is entrusted
with the rel evant business of the Governnent, has to do it.
319. Article 53(1) insofar as says that the executive power
of the Union, which vests in the President, can be exercised
by himeither directly or through officers subordinate to
him in accordance with the Constitution stresses the very
i dea. Even where he acts directly, the President has to act
on the aid and advice of the Council of Mnisters or the
M ni ster concerned, as the case may be. (Advice tendered by
a Mnister is deened to be the
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advice tendered by the Council of Mnisters in view of the
principle of joint responsibility of the Cabinet/Council of
Mnisters). |If such act is questioned in a court of law, it
is for the Mnister concerned (according to rules of
busi ness) or an official of that Mnistry to defend the Act.
Where the President acts through his subordinates, it is for
that subordinate to defend the action

320. Articles 74 and 77 are in a sense conplinmentary to each
ot her, though they may operate in different fields. Article
74(1) deals with the acts of the President done "in exercise

of his functions”, whereas Article 77 speaks of the
executive action of the Governnent of India which is taken
in the name of the President of I|ndia. I nsofar as the

executive action of the Government of India is concerned, it
has to be taken by the Mnister/official to whom the said
business is allocated by the rules of business nade under
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clause (3) of Article 77 for the nobre convenient transaction
of the business of the Governnent of |ndia. Al  orders

issued and the instrunents executed relatable to the
executive action of the Governnment of India have to be
aut henticated in the manner and by the officer enpowered in
that behalf. The President does not really cone into the
picture so far as Article 77 is concerned. Al the business
of the Government of India is transacted by the Mnisters or
other officials enpowered in that behal f, of course, in the
name of the President. Orders are issued, instrunents are
executed and other acts done by various Mnisters and
officials, none of which may reach the President or may be
placed before him for ‘his consideration. There is no
occasion in such cases for any aid and advi ce being tendered
to the President by the Council of Mnisters. Though
expressed in the nane of the President, they are the acts of
the CGovernment of I'ndia.~ They are distinct fromthe acts of
the Presi dent "in-~the exercise of hi s functions”
contenpl ated by Article 74. of course, even while acting in
exercise of his  functions, the President has to act in
accordance with the aid and advice tendered by the Counci

of Mnisters with the Prine-Mnister at its head. He is
thus rendered a constitutional or a titular head. [The
proviso to clause (1) no doubt enpowers himto require the

Council of Mnisters” to reconsider such advice, either
generally or in any particular case, but if and when the
Counci | of M ni sters tenders the advi ce on such

reconsi deration, he'is bound by it:] Then cones clause (2)
of Article 74 which says that the question "whether any, and
if so, what advice was tendered by the Mnisters to the
President shall not be inquired into in-any court". The
i dea behind clause (2) is this : The court is not to enquire
it is not concerned with whether any advice was tendered by
any Mnister or Council of Mnisters tothe President, and
if so, what was that advice. That is a matter between the
President and his Council of Mnisters. Wat advice was
tendered, whether it was required to be reconsidered, what
advi ce was tendered after reconsideration, if any, what was
the opinion of the President, whether the advice was changed
pursuant to further discussion, if any, and how the ultimte

decision was arrived at, are all —mtters between the
President and his Council of Mnisters. They are beyond the
ken of the court. The court is not to go intoit. It is
enough t hat
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there is an order/act of the President in appropriate form
It will take it as the order/act of the President. It is

concerned only with the validity of the order ‘and legality
of the proceeding or action taken by the President in
exercise of his functions and not with what happened in the
inner councils of the President and his Mnisters:— No one
can chal | enge such decision or action on the ground that it
is not in accordance with the advice tendered by the
M nisters or that it is based on no advice. If, in a given
case, the President acts without, or contrary to, the advice
t ender ed to him it may be a case war ranti ng hi s
i npeachnent, but so far as the court is concerned, it is the
act of the President. (W do not w sh to express any opinion
as to what would be the position if in the unlikely event of
the Council of Mnisters itself questioning the action of
the President as being taken without, or contrary, to their

advi ce) .
321.Cause (2) of Article 74, understood in its proper
perspective, is thus confined to a limted aspect. It

protects and preserves the secrecy of the deliberations
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between the President and his Council of Mnisters. I'n
fact, clause (2) is a reproduction of sub-section (4) of
Section 10 of the Governnent of India Act, 1935. [The
Government of India Act did not contain a provision
corresponding to Article 74(1) as it stood before or after
the anmendrments aforementioned]. The scope of clause (2)

shoul d not be extended beyond its legitimte field. In any
event, it cannot be read or understood as conferring an
i munity upon the Counci | of M ni sters or t he

M nister/Mnistry concerned to explain, defend and justify
the orders and acts of the President done in exercise of his
functions*. The limted provision contained in Article
74(2) cannot override the basic provisions in the
Constitution relating to judicial review |If and when any
action taken by the President in exercise of his functions
is questioned in a court of law, it is for the Council of
M nisters to justify the same, since the action or order of
the President is presunmed to have been taken in accordance
with Article 74(1). As to which Mnister or which officia

of which Mnistry conmes forward to defend the order/action
is for themto decide and for the court to be satisfied
about it. \Where, of course, the act/order questioned is one
pertaining to the executive power of the Governnent of
India, the position s rmuch sinpler. |t does not represent
the act/order of the President done/taken in exercise of his
functions and hence there is no occasion for any aid or
advice by the Mnisters to him |It-is the act/order of
Government of India, though expressed in the nane of the
President. It is for the Mnister or Mnistry concerned, to
whom the function is allocated under the rules of business
to defend and justify such action/order

* The orders and acts of the President of India made and
taken in exercise of his functions are generally expressed
as having been ordered or taken by the President of ' India
whereas the executive action of the Governnment of India is
expressed to have been ordered or taken by the Governnent of

India in the name of the President of India, Thi s
difference in formis only indicative and no( obligatory or
mandat ory.
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322. Section 123 of the Evidence Act, in our opinion, is in
no manner relevant in ascertaining the neaning and scope of
Article 74(2). Its field and purpose is al t oget her
different and distinct. Section 123 reads thus :
"123. Evi dence as to affairs of ~State:- No
one shall be permitted to give any -evidence
derived from unpublished official records
relating to any affairs of State, except —wth
the permssion of the officer at the head of

the departnent concerned, who shall give or
wi t hhol d such permission as he thinks fit."
323. Evidence Act is a pre-Constitution enactnent. Secti on

123 enacts a rule of English Conmon Law that no one shall be
permtted to give evidence derived from unpublished official
records relating to affairs of State except wth the
perm ssion of the concerned head of the departnment. It does
not prevent the head of department permitting it or the head
of the departnent hinself giving evidence on that basis.
The law relating to Section 123 has been elaborately
di scussed in several decisions of this Court and is not in
issue herein. Qur only object has been to enphasise that
Article 74(2) and Section 123 cover different and distinct
areas. It may happen that while justifying the Governnent’s
action in court, the Mnister or the official concerned may
claim a privilege under Section 123. If and when such
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privilege is clained, it will be decided on its owmn nerits
in accordance wth the provisions of that section. But ,

Article 74(2) does not and cannot mean that the Governnent
of India need not justify the action taken by the President
in the exercise of his functions because of the provision
contai ned therein. No such imunity was intended or is
provi ded by the clause. If the act or order of the
President is questioned in a court of law, it is for the
Council of Mnisters to justify it by disclosing the
material which formed the basis of the act/order. The court
wi Il not ask whether such material formed part of the advice
tendered to the President or whether that mterial was
pl aced before the President. The court will not also ask
what advice was tendered to the Pr esi dent, what
del i berati ons or discussions took place bet ween t he
President and his Mnisters and how was the ultimte
decision arrived at. The court will only see what was the
materi al on the basis of which the requisite satisfaction is
formed and whether it is relevant to the action under

Article 356(1). The court will not go into the correctness
of the naterial or its adequacy. Even if the court were to
cone to a different conclusion on the said material, it

woul d not interfere since the article speaks of satisfaction
of the President and not that of the court.

324.1n our respectful opinion, the above obligation cannot
be evaded by seeking refuge under Article 74(2). The
argunent that the advice tendered to the President conprises
material as well and, therefore, calling upon the Union of
India to disclose the material would ambunt to conpelling
the disclosure of the advice is, if we can say SO
respectfully, to indulge in sophistry. The nmaterial placed
before the President by the Mnister/Council~ of Mnisters
does not thereby becone part of advice. Advice is what is

based upon the said material. Material i's not advice. The
materi al may be placed
243

before the President to acquaint him and if need be to
satisfy him that the advice being tendered to him is the
proper one. But it cannot nean that such material, by dint
of being placed before the President in support ~of the
advi ce, becomes advice itself. One can understand if the
advice is tendered in witing; in such a case that witing
is the advice and is covered by the protection provided by
Article 74(2). But it is difficult to appreciate how does
t he supporting material becone part of advice. The
respondents cannot say that whatever the President sees or
what ever is placed before the President becones prohibited
material and cannot be seen or summoned by (the court.
Article 74(2) nust be interpreted and understood in the
context of entire constitutional system Undue enphasis and
expansi on of its Parameters woul d engul f val uabl e
constitutional guarantees. For these reasons, we find it
difficult to agree with the reasoning in State of Rajasthan3
on this score, insofar as it runs contrary to our hol ding.
ARTI CLE 356 AND JUDI Cl AL REVI EW
325. Judicial review of adm nistrative and statutory action

is perhaps tile nost inportant devel opnent in the field of

public law in the second half of this century. In |ndia,
the principles governing this jurisdiction are exclusively
Judge- nade. A good anount of debate took place before us

with respect to the applicability, scope and reach of
judicial review vis-a-vis the Proclamation issued by the
President wunder Article 356 of the Constitution. a |large
volume of case-law and legal literature has been placed
before wus. Though it may not be possible to refer to al
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that material, we shall refer to the relevant anong them at
the appropriate pl ace.

326. One of the contentions raised by the Union of India in

Wit Petition No. 237 of 1993 (filed by Shri Sunderlal Patwa
and others in Madhya pradesh High Court questioning the
Procl amation) and other wit petitions is that inasnuch as
the action wunder Article 356 is taken on the subjective
satisfaction of the President and further because the
President cannot be sued in a court of law by virtue of
Article 361, the inpugned Proclamation is not justiciable.
This argument is, however, not pressed before us. It is
al so covered that since Parlianment has approved the said
Procl amation, the court sought not to entertain the wit
petition and/ or exami ne the correctness or otherw se of the
Presidential Proclamation. (This contention has been further
aborated and pressed before us, as we shall mention
herei nafter). Article 4(2) is relied upon to submt that
the material on which the President based the requisite
sati sfaction -cannot be conpelled to be produced in court.
(This contention has already been dealt with by us.) It is
al so subnmitted that the report of the Governor which fornms
the basis of action under Article 356 and the material upon
which it is based cannot be called in question by virtue of
Article 361 (urged in anodified forn.

327. Shri K. Parasaran, |earned counsel appearing for the

Union of India conceded that the action of the President
under Article 356 cannot be said to beyond judicial review
and judicial scrutiny. He, however, subnitted that

(1977) 3 SCC 592: AR 1977 SC 1361:  (1978) 1 SCR 1
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having regard to the nature of the function, ‘the high
constitutional status of the authority in whomthe power 1is
vested and the exigencies in which the said action is taken

the court ought not to go into the question of the
advisability of the action orinto the adequacy of the
material on which it is based. The Presidential  action

counsel submtted, is not susceptible to nornmal rules of
judicial review, having regard to the political nature of
t he action and absence of any judicially manageabl e
st andar ds. There may be several inponderables in the
situation which the court cannot weigh. The President’s
action under Article 356 cannot be equated to admnistrative
action of a governnent official. It 1is exercise of a
constitutional function by the highest dignitary of the
nation, the President of India. My be, the | earned counse

submitted, in a case |like Maghal aya (Transferred Case Nos 5
and 7 of 1992), the court may interfere where theinvalidity
of action is denmonstrable with reference to the orders of

this Court, i.e., where the invalidity is wit large in its
face. But, generally speaking, the court is ill fitted to
judge the material on which the action is based to determ ne
whether the said material warranted the action taken. The
court cannot sit in judgment over the prognosis of the
President (for that matter, of the Union Council of

M nisters),that the situation in a given State was one _in
whi ch the Governnent of that State could not be carried on
in accordance with the provisions of the Constitution. This
is an instance, the | earned counsel continued, where the
Constitution has commtted a particular power to t he
President to be exercised in his discretion in certain
specified situations power flowing fromthe obligation cast
by Article 355 upon the Union of India to ensure that "the
CGovernment of every State is carried on in accordance wth
the provisions of this Constitution". The President is oath
bound to protect and preserve the Constitution. Placed as
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he is and having regard to the material which is available
to himalone and also because he alone is best fitted to
determine on the basis of material before him whether the
situation contenplated by Article 356(1) has arisen t he
matter mnust be left to his judgment and good sense. He
alone is presumed to possess the astute political-cum
adm nistrative expertise necessary for a proper and sound
exercise of the said power. Judicial approach, which the
courts are trained to adopt, is not suited to the function
under Article 356. The court would be better advised to
| eave the function to those to whomit is entrusted by the
Constitution. The President of India has to be trusted. of
course President in Article 356(1) nmeans the Union Counci
of Mnisters by virtue of Article 74(1) but that nakes
little difference in principle. That is the system of
CGovernment we have adopted. There is no reason to believe
that the highest authority like the President of India,
i.e., the Union Council of Mnisters would not act fairly
and honestly or that they would not act in accordance wth
the spirit-and schene of the Constitution. Shri Parasaran
further submitted that where a particular Proclamation is
guesti oned, the burden of establishing its invalidity lies
upon the petitioner. 1t is for himto produce the mteria
to substantiate hi's contentions. By "virtue of Article
74(2), the court would not enquire into the advice tendered
by the M nister
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to the President |eading to the issuance of the inpugned
Procl amat i on. The  advice conprises and is  based upon
certain material and information. The advice and materia

cannot be separated. If the court cannot enquire into the
advice, it cannot also call upon theUnion of ‘India to
disclose that material. The |earned counsel subnitted
further that there is a distinction between judicial Treview
of adm ni strative action and judi ci al revi ew of

constitutional action. The decisions of this Court relating
to judicial review of adm nistrative or statutory action and
di scretion cannot be applied to judicial review of
constitutional action. Appeal against such action, properly
and truly speaking, nust, and should always be, "to the
ultimate political sovereign the people.

328.sShri P.P. Rao, |earned counsel for the State of Madhya
Pradesh whil e adopting the contentions of Shri K Parasaran
concentrat ed mainly wupon the secular nature of our
Constitution, wth the sequiter that nonsecular policies,
programmes and acts of political parties place such parties
outside the pale of constitutionalism He subnmitted that by
adopting such policies and programmes and by ‘indulging in
non-secul ar course of action, the Governnents run by /such
parties render thenselves anenable to action under ~Article
356 According to the |learned counsel, BJP s el ection
mani festo, together wth the speeches and acts of | their
| eaders and cadres make it a non-secular party and,
therefore, the dismssal of their Governnent in Mdhya
Pradesh is perfectly justified. Shri Andhyarujina, |earned
Advocate General of Mharashtra subnmitted that the doctrine
of political question has not been given up altogether by
the decision of the U S. Suprenme Court in Baker v. Carr42.
Al that the decision has done is tolimt the area of
operation of the said doctrine. The dismssal of the State
Government or dissolution of a State Legislative Assenbly is
essentially a political question, the validity and
correctness whereof cannot be adjudged with reference to any
known judicial standards and/or dicta. Such matters be best
left to the wisdomof the President and ultimately of the
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people. It is for the people to judge whether a particular
di sm ssal or dissolution was just or not.
329. S/ Shri Soli Sorabjee, Ram Jethmalani and Shant i

Bhushan, |earned counsel for the petitioners submtted, on
the other hand, that the action of the president under
Article 356 is not beyond judicial scrutiny. The

Constitution does not create any such inmmunity and it would
not be desirable to infer any such immnity by a process of
reasoning or as a matter of self-restraint by this Court.
The power has been used nore often than not for purposes
ot her than those contenplated by Article 356. The provision
has been abused Repeatedly over the years reducing the State
Governments and the State Legislatures to the status of nere
nmunicipalities. |If the court were to refuse to enquire into
the validity of such Proclamations, a serious inbalance wll
set in in the constitutional schene. This Court is as rmuch
bound to uphold, protect and preserve the Constitution as
the President of India. The Founding

42 7 L Ed 2d 663, 686: 369 US 186 (1962)
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Fat hers did not say or indicate anywhere that the President
shal | exerci se t he sai d power in hi s absol ute
di scretion/judgnent. On the contrary, the action is nade
expressly subject ‘to approval by both the Houses of
Parliament. The /'remedy of judicial review guaranteed by

Articles 32 and 226 extends and applies to this action as to
any other action of the President under  the Constitution.
VWhere Parliament wished to bar judicial review, it has said
so expressly, e.g., Articles 31-B and 31 C ~  There is no

di stinction bet ween the j udi ci al revi ew of
adm nistrative/statutory action and judicial review of
constitutional action. The tests are the sarme. No ot her

tests can possibly be suggested. The power under  Article
356 is undoubtedly the power to be exercised on the
subj ective satisfaction of the President, which neans the
Council of Mnisters. The latter is undoubtedly a politica
body and the experience shows that where a different party
is in power in a State, the Central Governnment ~“has been
resorting to Article 356 to destabilise that party and to
further the prospects of their own party. The circunstances
in which and the grounds on which the action based on
subj ective satisfaction can be interfered with, have been
exhaustively stated by this Court in Barium Chenical56 as
far back as 1966 which deci sion has been followed uniformy
by this Court over the last three decades. The tests
evolved in the said decision are relevant even in the case
of action under Article 356. The power under Article 356 is
a conditioned power; it can be exercised only when the
President is satisfied that the Government of a State cannot
be carried on in accordance with the provisions of the
Constitution. Even in the case of an wunqualified and
uncondi ti onal power |ike the one under Article 72 (power to
grant pardon, etc.) this Court has held that the action of
the President is anenable to judicial review (Kehar Singh v.
Union of 1Indial9). The satisfaction nust be based upon
existing material and nust be such as would |ead a
reasonable nan to be satisfied that the Governnent of the
State cannot be carried on in accordance with the provisions
of the Constitution. Even if the action is taken with the
best of intentions, it would be bad if the action is outside
the pale of Article 356. |If the grounds are not rel evant or
i f there are no grounds war ranti ng t he requisite
satisfaction, the action would be bad. Article 74(2) has no
rel evance in this behalf. It is a sort of red herring drawn
across the trail by the respondents’ counsel to confuse the
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issue. The petitioners are not interested in or anxious to
know what advice, if any, was tendered by the Mnisters to
the President leading to the issuance of the inpugned
Procl amat i on. They are not interested in that aspect.
Their challenge is to the validity of the Proclamati on and
since it is an action based upon subjective satisfaction and
al so because the Procl amati on does not recite the grounds
upon which it has been issued, it is for the Union of India
to justify their action before this Court. This is the
gener al principle applicable to cases of subj ecti ve
satisfaction and the Proclamation under Article 356 is no
exception to this rule say the counsel

330.Since it is not disputed by the counsel for the Union

of India and other respondents that the Proclamati on wunder
Article 356 is anenable to judicial review, it 1is not
necessary for us to dilate on that aspect. The power
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under ~Article 356(1) is a conditional power. In exercise
of the power of judicial review, the court is entitled to
exam ne whether the condition has been satisfied or not. |In

what circunmstances the court would interfere is a different
matter but the anenability of the action to judicial review
is beyond dispute. It would be sufficient to quote a
passage from State of Rajasthan3 (SCR pp. 80-8 1: SCC p. 66
1, para 149)
"So long as a question arises whether an
authority wunder the Constitution has acted
withinthe imts of its power or exceeded it,
it can certainly be decided by the court.
I ndeed it woul d  be its constitutiona
obligation to do so ... this Court 1is the
ultimate interpreter of the Constitution and
to this Court is assigned the delicate task of
deternmining what is the power conferred on
each branch of Government, whether it is
l[imted, and if so, what are the limts and
whet her any action of that branch transgresses
such limts. It is for this Court to uphold
the constitutional values and to enforce the
constitutional [imtations. That is the
essence of the rule of law"
The controversy really pertains to the scope,
reach and extent of the judicial review
331. Regar di ng the scope and reach of
judicial review, it nmust be said at the very
outset that there is not, and there cannot be,
a uniformrule applicable to all cases. It is
bound to vary depending upon ‘the subject-
matter, nature of the right and vari ous ~ ot her
factors.
332. Thi s aspect has been enphasised by this
Court in Indra Sawhney v. Union oflndia54 in
the following words : (SCC p. 753, para 842
JT p. 655)
"The extent and scope of judicial scrutiny

depends upon the nature of the subject-matter

the nature of the right af f ect ed, the
character of the legal and constitutiona
provi sions applicable and so on. The acts and
orders of the State nade under Article 16(4)
do not enjoy any particular kind of immunity.
At the same tinme, we nust say that court would
normal |y extend due deference to the judgnent
and discretion of the Executive a co-equa
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Wi ng in these nmmtters. The politica
executive, drawn as it is fromthe people and
represent as it does the majority will of the
people, is presunmed to know the conditions and
the needs of the people and hence its judgnent
in matters within its judgnent and discretion

will be entitled to due weight."

333. A passage from t he article
"Justiciability and t he control of
di scretionary power" by Prof DG T. WIIlians
appears to echo our thought ~correctly. The

Pr of essor says,

"Variability, of course, is the outstanding
feature of judicial review of admnistrative
action ... an English Judge has comment ed t hat
(with admnistrative law 'in a phase of active
developnent’) the Judges ’'wll adapt t he
rules ... to protect the rule of law and an
Austral i an Judge has

3 (1977) 3 SCC592: AR 1977 SC 1361: (1978) 1
SCR 1

54 1992 Supp (3) SCC 217: 1992 SCC (L&S) Supp
1: (1992) 22 ~ATC 385: JT (1992) 6 SC 273
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noted that there ’'is no fixed rule which
requires the sane answer to be given in every
case’. Simlar sentinments have been expressed

in the case of express procedural requirenents
where the courts-have to westle wth the
distinction between nmandatory and . directory
requi renents, where the | aw has heen descri bed
"as inextricable tangle of |oose ends’, and
wher e the wvariables i ncluding ideas of
"substantial conpliance’ ~or as to  whether
anyone has been prejudiced are such that even

the same statutory provi si on nay be
differently interpreted according /'to the
circunstances of a case ... the fluidity of

the rules on express procedural requirenments
has been el oquently recogni zed both by Lord
Hai | sham who, against a background of 'the
rapidly devel opi ng juri-sprudence of
admnistrative |law spoke of a ’'spectrum of
possibilities’ when he stressed that t he
Courts are not necessarily "boundto fit the
facts of a particular case and a devel opi ng
chain of events into rigid |egal categories or
to stretch or cranp them on 'a bed of
Procrustes i nvested by |awers for the
pur poses of convenient exposition....... 7.
334.Having said this, we may now proceed to exanine a few
deci sions where Procl amati ons of energency were questioned
to notice how the challenge was dealt with. W nmay first
noti ce the decision of the Privy Council in Bhagat Singh  v.
Enperor55. Section 72 of the Governnent of India Act, 1919
enmpowered the Governor General to nmmke and promulgate
ordi nance for the peace and good government of British India
in case of energency. The ordinance so made, however, was
to be effective for a period of six nmonths fromthe date of
its promulgation and was to be effective Iike an enactnent
made by the Indian |egislature and be subject to the very
same restrictions applying to an enactnment nmade by the
Indian | egislature. The section read as foll ows:
"T72. The Governor Ceneral may, in cases of
emer gency, make and pronul gate ordi nances for
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the peace and good governnment of British India
or any part thereof, and any ordi nance so nmade
shall, for the space of not nore than six
nonths fromits pronul gation, have the |Iike
force of law as an Act passed by the Indian
| egi sl ature but the power of making ordinances
under this section is subject to the Ilike
restrictions as the power of the I ndi an
| egislature to nake |laws; and any ordinance
made under this section is subject to the like
di sal | ownance as an Act passed by the Indian
| egi sl ature and may be control | ed or
super seded by any such Act."
335. Exercising the said power, the Governor General issued
an ordi nance wher eunder the appellant was convicted. In the
appeal to the Board, the appellant contended that, as a
matter of fact, there was no state of energency and that the
Governor Ceneral acted illegally in proclaimng that one
exists| and issuing the ordinance on that basis. Thi s
contention was rejected by the Board in the foll owi ng words
55 AIR 1931 PC 11 1: 58 1 A'169: 35 CWN 646
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"That raises directly the question who is to
be the judge of whether a state of emergency
exi st's. A state of energency is sonething
that does not pernit of any exact definition
It ‘connotes a state of matters calling for
drastic action which'is to be judged as such

by sonmeone. It is nore than obvious that that
someone . nust be the CGovernor General and he
al one. Any ot her view would render utterly

i nept the whol e provision. Enmergency ' demands
i medi ate action and that action is prescribed

to be taken by the Governor Ceneral. It is he
al one who can pronul gat e the ordi nance.
Yet, if the view urged by the petitioners is

right, the judgnment of the Governor Genera
could be wupset either (a) by this  Board
decl aring t hat once the ordi‘nance was
chall enged in proceedings by way of  habeas
corpus the Crown ought to prove affirmatively
before a court that a state of emergency
existed, or (b) by a finding of this Board
after a contentious and protracted enquiry
that no state of energency existed, and  that
the ordinance with all that followed on it was
illegal.
In fact, the contention is so conmpletely
wi thout foundation on the fact of it that it
would be idle to allow an appeal to /argue
about it.
It was next said that the ordinance did not
conduce to the peace and good governnent of
British India. The same remarks applies. ~The
Governor General is also the judge of that.
The power given by Section 72 is an absolute
power without any linmts prescribed, except
only that it cannot do what the I ndi an
| egi sl ature woul d be unable to do, although it
is made clear that it is only to be wused in
extreme cases of necessity where the good
government of India demands it."

336. Thus, the approach of the Board was one of ’'hands-off’.

The CGovernor General was held to be the final judge of the

guesti on whether an energency exists. The power conferred
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by Section 72 was described as an absol ute power without any
limts prescribed, except that which apply to an enactnent
nmade by the Indian legislature. 1t was also observed that
the subject-matter is not a fit one for a court to enquire
i nto.
337. W% may point out that this extrene position is not
adopted by Shri Parasaran, |earned counsel appearing for the
Union of India. He did concede that judicial review under
t he Constitution is not excluded in the mat t er of
Procl amation under Article 356(1) though his submission was
that it should be available in an extremely narrow and
l[imted area since it is a power commtted expressly to the
President by the Constitution and al so because the issue is
not one anenable to judicial review by applying known
judicially manageabl e ~standards. The Suprene Court of
Paki stan in Federation of Pakistan v. Mohd. Sai ful | ah
Khan56 descri bed the approach (adopted in Bhagat Singh55) in
the follow ng words (quoting Cornelius, J.)
56 PLD (1989) SC 166
55 AIR 1931 PC 11 1: 58 I A 169: 35 CWN 646
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“In the period of foreign rule, such an
argunent, i.e:, that the opinion of the person
exerci'sing authority is absolute may have at
times prevailed, but under autononmpbus rule,
where /those who exercise power in the State
are thensel ves citizens of the same State, it
can hardly be tol erated.™”
338. W have no hesitation in rejecting the said approach as
totally inconsistent with the ethos of our Constitution, as
woul d be evident fromthe discussion infra:
339. The view taken in Bhagat Singh55 was affirmed . by the
Privy Council in the year 1944 in King Enperor v.  Benoari

Lal Sarma57. It was held that whether an emergency | existed
at the tine the ordinance was made and promul gated was a
matter of which the Governor General was the sole judge. |If

it were not so, it was observed, the Governor General ‘would
be disabled from taking action necessary to ‘neet the
ener gi ng dangerous situation, according to his assessnent of

the situation. It is enough to say that this case again
represents what we have called the extrene view It is
i nappropriate in the context of Article 356.

340. The next decision is again of the Privy Council in

St ephen Kal ong N ngkan v. Govt. of Malaysia58. The

appel l ant was the Chief Mnister of Sarawak, an Estate in
the Federation of Malaysia. On June 16, 1966, the ~Governor
of Sarawak requested himto resign on the ground that he had
ceased to command the confidence of the Council Negri. The
appel l ant refused whereupon the Governor inforned him on
June 17, 1966 that he ceased to hold the office. The
appel l ant approached the H gh Court of Kuching against the
Covernor’s intimation. On Septenber 7, 1966, the Hi gh Court
uphel d his plea and ruled that the Governor had no power to
dismss him On Septenmber 14, 1966. H's Mjesty Yang di-
Pertuan Agong (Head of the State of Ml aysia) proclainmed a
state of energency throughout the territories of the State
of Sarawak. The Procl amation was nade under Article 150 of
the Federal Constitution of Ml aysia, which reads thus :
"150. (1) |If the Yang di-Pertuan Agong is
satisfied that a grave emergency exi sts
whereby the security or the economic life of
the Federation or of any part thereof s
threatened, he nmmy issue a Proclamtion or
ener gency. "
341. The article provided for such Proclamation bei ng pl aced
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for approval before both the Houses of Parlianent, who had
the power to disapprove the sanme. Cause (5) of Article 150
enpowered the Federal Parlianent, during the period the
Procl amation of emergency was in operation, to make |aws
with respect to any matter which it appeared to it as
required by reason of the emergency. Such law, it was

provi ded, shall be operative notw thstanding anyt hi ng
contained either in the Constitution of the Federation or
the Constitution of the State of Sarawak, and will not be

55 AIR 1931 PC 11 1: 58 I A 169: 35 CWN 646

57 (1944) 72 | A 57: AIR 1945 PC 48: 46 Cri LJ 589

58 (1970) AC 379
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treated as anmendnent to the Constitution. Any such |[|aw
was, however, to be in force only for the period of
emergency. In exercise of the power conferred by clause (5)
of Article 150, the Federation Parlianent passed Energency
(Federal Constitution and Constitution of Sarawak) Act,
1966. Section 5 of this Act “specifically enpowered the
Governor to dismiss the Chief Mnister, in his absolute
di scretion, if, at any time, the Council Negri passed the
resol ution of no confidence in the Governnent by a najority
and yet the Chief Mnister failed to resign. On Septenber
23, 1966, the Council Negri met and passed the resolution of
no confidence in/'the Chief Mnister (appellant). On the
next day, the Governor dism ssed the appellant under the new
Act . He inmpugned the actionin the Federal Court of
Mal aysi a, wherein he sought for a declaration that the 1966
Act aforesaid was ultra vires the Federal Parlianent. He
contended that the Proclamation of enmergency was a fraud on
the Constitution and of no effect inasnmuch as no state of
grave energency existed. The Act aforesaid founded as it
was on the Proclamation of energency, was equally void and
of no effect, he submitted. He contended that the evidence
showed that none of the usual signs and synptons of " grave
emergency” existed in Sarawak at or before the time of the
Proclamation; that no disturbances, riots or strikes had
occurred; that no extra troops or police had been placed on
duty; that no curfew or other restrictions on novenent had

been found necessary and that the ' confrontation” wth
I ndonesia had already cone to an end. The Federation of
Mal aysia repudi ated all the said contentions. It submtted

that the Proclamation of energency was concl usive and not
assai |l abl e before the court.

342.The Privy Council (Lord MacDernott speaking for~ the
Board) expressed the viewin the first instance that it was
"unsettl ed and debat abl e" whether a Procl amation nmade by the
Supreme Head of the Federation of Ml aysia under statutory
powers coul d be chall enged on sone or other grounds but then
proceeded on the assunption that the matter is justiciable.
On that assunption, the Board, proceeded to examne the
further contentions of the appellant. It found that the
Procl amation of energency and the inpugned Act were really
designed to neet the constitutional deadl ock that had arisen
on account of the absence of provision enpowering the
Governor to dismiss the Chief Mnister where the latter
ceased to enjoy the confidence of the Council Negri. It
observed : "It is not for their Lordships to criticise or
conmment upon the wi sdom or expedi ency of the steps taken by
the CGovernor of Malaysia in dealing with the constitutiona
situation which had occurred in Sarawak, or to enquire
whet her that situation could itself have been avoided by a
di fferent approach." The Privy Council observed further that
“"they can find, in the material presented, no ground for
hol di ng t hat the respondent CGover nirent was acting
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erroneously or in any way mala fide in taking the view that
there was a constitutional crisis in Sarawak, that it
i nvol ved or threatened a breakdown of a State Governnent and
amounted to an energency calling for inmediate action. Nor
can their Lordships find any reason for saying that the
emergency thus considered to exi st was not grave
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and did not threaten the security of Sarawak. These were
essential matters to be determined according to the judgnent
of the respondent-nministers in the light of their know edge
and experience ... and that he (the appellant) failed to
satisfy the Board that the steps taken by the Governnent
including the Proclamation and the inmpugned Act, were in
fraudem legis or otherwi se unauthorised by the relevant
| egi slation". The appeal was accordingly disnssed.

343. Three strands of reasoning are evident in the decision
Firstly, the Privy Council assumed that the issue was

justiciable. On that basis, it examned the facts of the
case and found that the situation did anount to an
emer gency. Secondly and nore inmportantly, it examned and

found that there was no "reason for saying that the
emergency thus considered to exist was not grave and did not
threaten the security of Sarawak", though at the same tine,
it held that existence of emergency is a matter to be
determ ned by the Council of Mnisters in the light of their
know edge and experience and thirdly, that the appellant
failed to establish that the Procl amation of -emergency was a
fraud on the Constitution

344.\W may now notice the only decision of this Court
dealing wth Article 356, viz., State of Rajasthan3. Two
circunstances nust be kept-in mnd while examning the
decision, viz., (i) the wit petitions (and suits) filed by
various States were not directed against Proclamation(s) of
emer gency, since no such Proclamations were issued prior to
the filing of those suits and wit petitions; and (ii) at
that time, clause (5) introduced by 38th (Armendnment) Act was
in force. Cause (5) read as follows :

"5, Not wi t hst andi ng anyt hi ng i'n this
Constitution, t he sati sfaction of t he
President nmentioned in-clause (1) shall be
final and conclusive —and shall not be
guestioned in any court on any ground.” [This

cl ause was substituted by an al t oget her

di fferent clause by the 44th (Anendnent) Act.]
345. The subject-matter of challenge in the suits (under
Article 131) and wit petitions (under Article 32) in this
matter was a letter witten by the then Hone Mmnister to
Chief Mnisters of certain States advising themto seek the
di ssol ution of respective Legislative Assenblies and seek a
fresh mandate fromthe people. The letter stated that the
el ections to Lok Sabha held in March 1977 indicated that the
Congress Party, in power in those States, has lost its
mandate totally and has become alienated with the people.
The letter, together with a statenent nade by the then Union
Law M nister, was treated as a threat to dism ss those State
CGovernments. To ward off such a threat, they approached the
Supreme Court by way of suits and wit petitions. They were
heard expeditiously and dismissed on April 29, 1977.
Reasoned opinions were delivered later, by which date
Procl amations under Article 356(1) were actually issued.
One of the questions related to the nmaintainability of the
suits, with which question, of course, we are not concerned.
3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
253
346. Six opinions were delivered by the seven-Judge Bench
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Though all of themagreed that the wit petitions and suits
be dismssed, their reasoning is not uniform It would,
therefore, be appropriate to notice the ratio underlying
each of +the opinions insofar as it is relevant for our
pur poses :
Beg, C. J.- The opinion of Beg, C J. contains several strands
of thought. They may be stated briefly thus :
(i)The language of Article 356 and the
practice since 1950 shows that the Centra
CGovernment can enforce its will against the
State Governnents with respect to the question
how t he State CGovernnents should function and
who shoul d ‘hol d reins of power.
(ii)By virtue of Article 356(5) and Article
74(2), it is  inpossible for the court to
guestion the satisfaction of the President.
It has to decide the case on the basis of only
those facts as may have been admitted by or
pl aced by the President before the court.
(iii)The Ilanguage of Article 356(1) is very
wi de. It is desirable that conventions are
devel oped  channel i sing the exercise of this
power. ~The court can interfere only when the
power < is used in a grossly perverse and
unr easonabl e manner so as to constitute patent
m suse / of the provisions or to an abuse of
power. The sane idea is expressed at another
pl ace 'saying that if "a constitutionally or
| egal I'y ‘prohi bited or extraneous or collatera
purpose. is sought to be achieved" by the
Procl amati-on, it would be liable to be struck
down. The question whether the mjority party
in the Legislative Assenbly of a State has
become totally estranged fromthe electorate
is not a matter for the court to determ ne
(iv) The assessnment of the Centra
Governnent that a fresh chance should be
given to the electorate in certain States as
well as the question when to dissolve the
Legi slative Assenblies are not matters alien
to Article 356. It cannot be said that the
reasons assigned by the Central Governnent for
the steps taken by themare not relevant to
the purposes underlying Article 356.
We nmay say at once that we are in respectfu
di sagr eement with propositions (i), (i) and (iv)
altogether. So far as proposition (iii) is concerned, it is
not far off the mark and in substance accords with our view,
as we shall presently show.
Y. V. Chandrachud, J.- On the scope of judicial review,
the |earned Judge held that where the reasons disclosed by
the Union of India are wholly extraneous, the court can
interfere on the ground of mala fides. Judicial scrutiny,

said the Ilearned Judge, is available "for the Ilimted
purpose of seeing whether the reasons bear any rationa
nexus with the action proposed". The court cannot sit in

j udgrent over the satisfaction of the President for
determ ning whether any other view of the situation is
reasonably possible, opined the |earned Judge. Turning to
the facts of the case before him the |learned Judge
observed that the grounds assigned by the Central Governnent
inits counter-affidavit cannot be said to be irrelevant to
254

Article 356. The court cannot go deeper into the matter nor
shal |l the court enquire whether there were any other reasons
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besi des those disclosed in the counter-affidavit.

P.N. Bhagwati and A C GCupta, JJ.- The |earned Judges

enunci ated the followi ng propositions in their opinion
The action under Article 356 has to be taken
on t he subj ective satisfaction of t he
President. The satisfaction is not objective.
There are no judicially discoverable and
nmanageabl e standards by which the court can
exam ne the correctness of the satisfaction of
the President. The satisfaction to be arrived
at is largely political in nature, based on an
assessment  of various and varied facts and
factors besides several inponderables and fast
changing situations. The court is not a fit
body to enquire into or det erm ne t he
correctness of  the said satisfaction or
assessnment, as it-may be called. However, if
the power is exercised nala fide or is based
upon whol |y extraneous or irrelevant grounds,
the court would have jurisdiction to exam ne

it. Even clause (5) is not a bar when the
contention is that there was no satisfaction
at all.

The scope of judicial review of the action
under Article 356, the |earned Judges held, is
confined to a "narrow m ninmal area. May be
that in nost cases, it would be difficult, if
not inpossible, to challenge the exercise of
power - under Article 356(1) on the aforesaid
[imted gr ound, because the facts and
circunstances on which the satisfaction is
based, woul d not be known.” However, where it
i s possible, the existence of satisfaction can
al ways be chall enged on the ground that it is
mala fide or based on wholly extraneous and
irrel evant grounds"”.

W nay say with great respect that we find it
difficult to agree with the above formul ati ons
in toto. W agree only with the  statements

regardi ng t he perm ssi bl e grounds of
interference by court and the effect of clause
(5), as it then obtained. W also agree

broadly with the first proposition, though not
in the absolute terns indicated therein

CGoswami and Untwalia, JJ.- The separate
opi ni ons of Goswani  and Unt wal ia, JJ.
enphasi se one single fact, nanely, t hat

inasmuch as the facts stated inthe counter-
affidavit filed by the Hone M nister cannot be
sai d to be "mala fide, extraneous or
irrelevant”, the action inmpugned cannot be
assailed in the court.
Fazal Ali, J.- The |earned Judge hel d that
(1) the action under Article 356 is immune
from judicial scrutiny unless the action is
"gui ded by extraneous consi derati on" or
"personal considerations".
(ii) the inference drawn by the Centra
CGovernment follow ng the 1977 elections to the
Lok Sabha cannot be said to be unreasonable.
It cannot be said that the inference drawn had
no nexus with Article 356.
347. It would thus be seen that there is a broad consensus
anong five of the seven Judges that the court can interfere
if it is satisfied that the power has been exercised nala
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fide or on wholly extraneous or irrelevant grounds.
255
Sone | earned Judges have stated the rule in narrow terns
and sone others in alittle less narrowterns but not a
single |learned Judge held that the Proclamation is imune
fromjudicial scrutiny. 1t nust be remenbered that at that
time clause (5) was there barring judicial review of the
Proclamation and yet they said that court can interfere on
the ground of mala fides or where it is based wholly on
extraneous or irrelevant grounds. Surely, the deletion of
cl ause (5) has not restricted the scope of judicial review.
Indeed, it rempved the cloud cast on the said power. The
court should, if anything, be nore inclined to exam ne the
constitutionality of the Proclamation after such del etion
348. It would be appropriate at this stage to exanine a few
deci si ons of the Pakistan  Supreme Court, si nce t he
Constitution of Pakistan, 1973 contains a provision sonewhat
simlar to Article 356.
349. Article 58 of the Constitution of Pakistan, 1973
provi des ' for dissolution of National Assenbly. dause (1)
says that the President shall dissolve the National Assenbly
if so advised by the Prime Mnister. It further provides
that in any event onthe expiry of forty-eight hours after
the Prime Mnister has advised the dissolution, the Nationa
Assenbly stands dissolved. Cause (2) is relevant for our
purpose. It reads thus :
"(2). Notwi thstanding anything contained in
clause' (2) of Article 48, the President nmay
al so dissolve the National Assenbly in his
di scretion where, in his opinion
(a) a vote of no confidence -having been
passed against the Prine Mnister, no other
menber of the National Assenbly is likely to
command the confidence of mgjority | of the
menbers of the National Assenbly in accordance
with the provisions-of the Constitution as
ascertained in a (session of the /Nationa
Assenbly sunmoned for the purpose; or
(b) a situation has arisen in- which the
Government of the Federation cannot be carried
on in accordance with the provisions of the
Constitution and an appeal to the electorate
i s necessary."
350. Sub-clause (b) of clause (2) approxinates to clause (1)
of Article 356 of our Constitution. Under this clause, the
President may dissolve the National Assenbly, -in hi s
di scretion, where in his opinion, a situation hasarisen in
whi ch the Government of the Federation cannot be carried on
in accordance with the provisions of the Constitution and an
appeal to the electorate is necessary.
351. The first decisionis in Federation of Pakistan v.
Mohd. Sai full ah Khan56 a decision of a Bench of @ twelve
Judges of the Pakistan Supreme Court. Acting under Article
58(2)(b), the President of Pakistan dissolved the Nationa
Assenbly and disnmissed the federal cabinet wth immediate
effect by a notification dated May 29, 1988. The order made
by the President
56 PLD (1 989) SC 166
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recited "that the objects and purposes for which the
Nati onal Assenbly was el ected have not been fulfilled; that
the law and order in the country have broken down to an
alarmng extent, resulting in tragic loss of innunerable
valuable lives as well as property; that the life, property,
honour and security of the citizens of Pakistan have been
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rendered totally unsafe; and that the integrity and ideol ogy
of Paki stan have been seriously endangered". The wvalidity
of the said order was chall enged by a nenber of the Nationa
Assenmbly by way of wit petition in the Lahore H gh Court,
which allowed it but declined to grant the further relief
sought for by the petitioner, viz., restoration of the
Nati onal Assenbly, [Provincial Assenbly of Punjab was also
di ssolved by a simlar order nade by the Governor of Punjab
under Article 112(2)(b), which too was questioned in the
Hi gh Court and with the sane result]. 1In the appeal before
the Supreme Court, it was contended that the action of the
President was immune fromjudicial scrutiny inasnuch as it
was an instance of exercise of his discretionary power. The
contention was repelled by the Suprene Court in t he
fol |l owi ng words
"The discretion conferred by Article 58(2)(b)
of the Constitution on the President cannot,
therefore, be regarded to be an absolute one,
but is to be deened to be a qualified one, in
the sense that it is circunscribed by the
obj ect of the |aw that confers it.
It nust further be noted that the reading of
the provisions of Articles 48(2) and 58(2)
shows ‘that the President has to first formhis
opi nifon, “objectively, and then, it is open to
himto exercise his discretion one way or the
other, i.e., either todissolve the Assenbly
or to decline to dissolve it. Even if some
i munity envi saged by Article 48( 2) is
avail able to the action taken under Article
58(2) that can possibly be only inrelation to

his ’opinion'. An obligation is cast on the
President by the aforesaid constitutiona
provi si on t hat bef ore exer ci si ng hi s

di scretion he has to formhis "opinion’ that a
situation of the kind envisaged in Article
58(2)(b) has arisen which necessitates the
grave step of dissol ving t he Nat i ona
Assenbl y. In Abul Ala Mabsoodi v. Covt. of
West Paki st an59 Cor nel i us CJ., whil e
i nterpreting certain provi si ons of the
Crimnal Law Anmendrment Act, 1908, construed
the word ’opinion as under

"....it is a duty of Provincial Governnent to
take into consideration all relevant facts and
ci rcumnst ances. That inports the exercise of
an honest judgment as to the existence of
conditions in which alone the opinion nust be

formed honestly, that the restriction is
necessary. |In this process, the only el enent
which | find to possess a subjective  quality
as against objective determnation, 'is the
final formation of opinion that the action
pr oposed is necessary. Even this is
det er m ned, for the nost part, by t he
exi stence of circunstances conpelling t he
concl usi on. The scope for exerci se of
personal discretion is extrenely linmited. .
As | have pointed out, if the section be
construed in a conprehensive manner, the

requi r enent

59 PLD (1 964) SC 673

257 of an honest opinion based upon the
ascertainment of certain matters which are
entirely within the grasp and appreciation of
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t he gover nient agency is clearly a
prerequisite to the exercise of the power. In
the period of foreign rule, such an argunent,
i.e., t hat the opinion of t he per son

exercising authority is absolute may have at
times prevailed, but under autonomous rule,
where those who exercise power in the State
are thensel ves citizens of the same States, it
can hardly be tolerated . "
352. It was further held that "though the President can make
his own assessment of the situation as to the course of
action to be followed but his opinion nmust be founded on
sone nmaterial".
353. One of the |earned Judges (Shaifur Rehman, J.) dealt
with the meaning and significance of the words "cannot be
carried on" occurring in Article 58(2)(b) in the follow ng
wor ds :
"the expression, ' cannot be carried on’

sandw ched as it is between " Federation
Gover nrent’ and ’'in accordance with t he
provisions of the Constitution', acquires a
very potent, a very positive and very concrete
cont ent . Not hi ng has been left to surm ses,

likes  or dislikes, opinion or view. It does
not ‘concern itself wth the pace of the
progress, the shade of the quality or the
degree of the performance or the quantum of
the achievenent. |t concerns itself with the
breakdown of the constitutional mechanism a
stal emat e, a deadl ock ensuring the observance
of the provisions of the Constitution."
354. The next decision of the Pakistan Supreme Court  brought
to our notice is in Khaja Ahmed Tari g Rahimv. Federation of
Paki st an21. On August 6, 1990, the President of Pakistan
di ssol ved the National Assenbly in exercise of hi s
di scretion, by an order nade under ‘Article 58(2)(b) of the
Constitution of Pakistan. The fornmal order referred to the
Nati onal Assenbly being afflicted with internal di'ssensions
and frictions, persistent and scandal ous ' horse-tradi ng’ for
political gain and furtherance of personal i nterests,
corrupt practices and inducenent in contravention of the
Constitution and the law and failure to di schar ge
substantive | egislative functions other than the adoption of

the finance bill all of which led the president to believe
that the National Assenbly has |ost the confidence of the
peopl e. The wvalidity of the order was challenged by a

former federal mnister in the Lahore H gh Court.  The High
Court upheld the Presidential order whereupon the matter was
carried to the Suprene Court. Both the parties agreed  that
the principles enunciated by the Suprenme Court in Federation
of Pakistan v. Mohd. Sai full ah Khan56 do govern the
controversy.

355. On facts, the Suprene Court found that though sone of
the goods given may not be relevant, there are other
rel evant goods all of which read together "are sufficient to
justify the action taken".

1 PLD(1992) SC646, 664

6 PLD (1989) SC 166
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356. The next decision relied upon by Shri Sorabjee is in
Man Mhd. Nawaz Sharif v. President of Pakistan29. The
said decision pertains to the nost recent disnmissal of the
Federal Governnment and dissolution of the National Assenbly
by the President of Pakistan by his order dated April 18,
1993.
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357. In this decision, several propositions have been
enunci ated by the court. Firstly, it is reiterated that "if
it could be shown that no grounds existed on the basis of
whi ch an honest opinion could be forned "that a situation
had arisen in which the Government of the Federation cannot
be carried on in accordance with the provisions of the
Constitution and an appeal to the electorate is necessary’
the exercise of the power would be unconstitutional and open
to correction through judicial review'. It is next held
that "Article 58(2)(b) of the Constitution enpowers the
executive head to destroy the |legislature and to renmove the
chosen representatives. It is an exceptional power provided
for an exceptional situation and nust receive, as it has in
Federation of Pakistan v. Haji Ml. Saifullah Khan56 the
narrowest interpretation". It is also held that if there is
a doubt whether the Prime Mnister had |ost the confidence
of t he Nat i onal Assenbl y "t he only course | eft
constitutionally open for the President for arriving at his
satisfaction in this nmatter is to ’'sumon the Nationa
Assenbly ‘and require the Prinme Mnister to obtain a vote of
confidence in the National Assenbly’ ". This observation
was, of course, made in the context of Article 91(5), which
says:
"(5) The Prime Mnister shall hold office
during the pleasure of the President, but the
Presi dent shall not exerci'se his powers under
this clause unless he is satisfied that the
Prime M nister does not conmmand the confidence
of the majority of the nmenbers of the Nationa
Assenbly, - in which case he shall summpn the
Nat i onal Assenbly and require the Prinme
Mnister to obtain a vote of confidence from
the Assenbly."
358. The court then exam ned the Presidential Order and held
that none of the grounds therein bore any nexus to the order
passed and that the grounds stated were extraneous and
irrelevant and in clear departure of the constitutiona
provisions. Accordingly, it was held that the Presidentia
decl arati on was unconstitutional and that as a natural and
| ogical corollary, the Mnistry which has been disnissed
along with the dissolved National Assenbly nust be restored
and revived.

359. Before we refer to the principle of these decisions, it
is necessary to bear in mnd the nature of the power
conferred by the Constitution of Pakistan. Under Article

58(2)(b),. the President, who acts al one and personally, is
enmpowered not only to dism ss the Federal CGovernnent but
also to dissolve the National Assenbly if, in his opinion, a
situation has arisen in which the Governnent of t he
Federation cannot be <carried on in accordance with the
provisions of the Constitution and an appeal to the
el ectorate is necessary. This is, of course, not the
posi tion under our

29 PLD(1993) sSC473

56 PLD (1989) SC 166
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Constitution. Under our Constitution, the President has to
act and does act in accordance with the aid and advice
tendered to himby the Council of Mnisters with the Prine

Mnister at its head. There is no occasion for the
President to act in his personal capacity or wthout
reference to the Council of Mnisters. The second
di stingui shing feature is that under t he Paki st an

Constitution the President is enmpowered to dismiss the
Federal CGovernnent just as the Governor of a province is
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enmpowered to dismss the Provincial Governnent, whereas
under our Constitution, there is no question of President
dism ssing the Union CGovernment; it is really a case where
the Union CGovernnent dism sses the State Governnent if the
situation contenplated by Article 356(1) arises. The strong
remar ks made by the Paki stan Suprenme Court must no doubt be
understood in the context of the aforesaid character of
Article 58(2)(b). Yet the relevance of the approach adopted
by the Paki stan Suprene Court is not wthout significance.
360. W may at this stage refer to the decision of the
Constitution Bench of this Court in Kehar Singh v. Union of
I ndi a19. Article 72 of the Constitution confers wupon the
President the power to grant pardons, reprieves, respites or
rem ssi ons of punishnent or to suspend, remt or comute the
sentence of any person convicted of any offence. The power
extends to cases where the sentence is a sentence of death.
The article does not provide any guidance in which natters
shoul d the President exercise which power and in which cases
to refuse. |n other words, the power appears ex facie to be
absol ute. Kehar~ Si ngh was convi cted under Section 302 |PC
in connection with the assassinatioon of the then Prine
M nister of India, Snt I'ndira Gandhi and sentenced to death.
The sentence was confirmed by this Court on appeal. A
subsequent wit petition and review filed by him in this
Court failed. Kehar Singh’s son then presented a petition
to the President of India for grant of pardon under Article
72. He requested a personal hearing.  Personal hearing was
refused and in a letter addressed to Kehar Singh’s counsel
the Secretary to the President expressed the  President’s
opi nion that the President cannot go into the nerits of the
case finally decided by the Highest Court of the |and. The
petition was accordingly rejected. The rejection of the
petition was questioned by way of wit petition in this
Court. This Court expressed the view that under Article 72
it is open to the President to scrutinise the evidence on
record of a crimnal case and come to a different concl usion
from that recorded by the Court (both on the question of
guilt as well as sentence. This power, it was held, is not
in conflict with nor in supersession of judicial power. It
is an altogether different power, —an executive power
exerci sed on the aid and advice of the Council of Mnisters.
it was also stated that any nunmber of considerations  nmay
enter the decision of the President and that it _is not
possi ble to lay any guidelines governing the exercise of the
said power. What is relevant for our purpose is the holding
regarding the extent of judicial review of the exercise of
power under the said article. It was held that the exercise
of power under Article 72 falls
9 (1989) 1 SCC 204: 1989 SCC (Cri) 86: 1988 Supp 3 SCR 1102
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squarely wthin the judicial domain and can be exanm ned by
the court by way of judicial review Wile the court cannot
go into the nerits, the limtations of such review are those
enunci ated in Maru Ramv. Union of India6O (SCC p. 154: SCR
at p. 1249). The Court hel d’
"The function of determ ning whether the act
of a constitutional or statutory functionary
falls within the constitutional or |egislative
conferment of power, or is vitiated by self-
denial on an erroneous appreciation of the
full anplitude of the power is a matter for
the court."
This was so held in spite of the seenmi ngly absolute nature
of the power conferred by Article 72 upon the President.
The argunent of the learned Attorney General of India that
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the exercise of power under Article 72 was not justiciable
was accordingly rejected.
361. Counsel appearing on both the sides placed strong
reliance upon the decision of the House of Lords in CCSU wv.
M nister for the Civil Service8 as |aying down correctly the
principles to be followed in the matter of judicial review
of adm nistrative action whether governed by a statute or by
"common law . The petitioners say that this approach ought
to be adopted even in the case of constitutional action |like
the one under Article 356. The respondents demur to it. It
is, therefore, necessary to exani ne what does the said
deci sion | ay down precisely.
362. The Governnent Communi cations Headquarters is a branch
of the public services under the Foreign and Comobnwealth
Ofice. Its main functions are to ensure the security of
the United Kingdom nilitary and official conmmunications and
to provide signals intelligence for the Government. Si nce
1947, i.e., fromthe time of its establishnment, the staff
enpl oyed therein were permtted to belong to national trade
uni ons and nost of themdid so. There were several disputes
between the staff and the CGovernment over the years all of
which were settled by negotiations with the Unions. On
January 25, 1984, however, the Secretary of the State for
Forei gn and Commonweal t h-Affairs announced suddenly that the
staff of the Governnent Communi cations Headquarters will no
| onger be pernmitted to belong to national trade unions and
that they would be pernmtted to belong ‘to only to a
departrmental staff ‘association approved by ‘the Director.
The said decision was given effect to by certain orders
i ssued on Decenber 22, 1993. The Unions ~questioned the
validity of the said instructions.
363. The <conditions of service of the staff working in
CGover nment Conmuni cati ons Headquarters were to be regul ated
by the Mnister for the Cvil Service, enpowered as he was
by Article 4 of the 1982 O der in Council. The said Order-
i n-Council was not issued under powers conferred by any Act
of Parlianment. It was issued by the Sovereign by virtue of
her prerogative. According to the definition given by D cey
in "I ntroduction to the study of the Law of t he
Constitution" which has been accepted and
60 (1981)1 SCC 107:1981 SCC(Cri) 112:(1981) 1 SCR 1196
Ed.:In Kehar Si ngh v Uni on of
I ndi a, (1989) | SCC204, 214( paral |)
8 (1985) AC 374: (1984) 3 Al ER 935
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followed at all points of time in UK  "prerogative is the
nane for the remaining portion of the Crown's origina
authority, and is therefore, as already pointed out, the
nane for the residue of discretionary power Ileft at’' any
nonent in the hands of the Crown, whether such power be in
fact exercised by the King hinself or by his Mnisters".
The very sane idea has been stated by Lord Diplock 'in the
fol |l owi ng words
"For a decision to be susceptible to judicial
revi ew, the decisionmaker nust be enpowered by
public law (and not nerely, as in arbitration
by agreenent between private parties) to mnake
decisions that, if validly made, will lead to
adm ni strative action or abstention from
action by an authority endowed by law wth
executive powers, which have one or other of
the consequences nentioned in the preceding
par agr aph. The wultinmate source of t he
deci si on- maki ng power is nearly al ways
nowadays a statute or subordinate |egislation
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made under the statute; but in the absence of
any statute regulating the subject-matter of
the decision, the source of the decision-
maki ng power may still be the comon |aw
itself, i.e., that part of the comon | aw t hat
i s given by Ilawers the [ abel of the
prerogative."
364. The contention on behalf of the Mnister was that
action taken by himin exercise of the prerogative power is
not anenable to judicial review The said contention was
rej ected. So far as the nerits are concerned, the only
contention urged by the Unions related to "the manner in
which the decision which led to these instructions being
given, was taken, that is to say, wi thout prior consultation

of any kind with the appellant or, indeed, others". The
right of prior consultation was founded upon the theory of
legitimate expectation. Al ~the Law Lords agreed that

havi ng regard to the practice in vogue since the
establishment ~ of the said establishment, the Unions could
claim a legitimte expectation to be consulted before
ef fecting any change in the conditions of their service.
But, they held, the said legitimte expectation cannot
prevail over the considerations of national security which
prompted the Mnister to issue the inmpugned instructions.
It is on this ground alone that the House of Lords dism ssed
the appeal preferred by the Unions.

365.So far as India is concerned, thereis no such thing as

"prerogative’. There is the executive power of t he
Government of India. and there are the constitutiona
functions of the President. It is not suggested by the

counsel for the respondents that all the orders passed and
every action taken by the President or the ~Government of
India is beyond judicial review Al that is suggested is
that some of the powers of the President and the Governnent
of India are i mune. Shri Parasaran relies upon the opinion
of Lord Roskill where certain prerogative powers are held
not fit subject-matters for judicial scrutiny. They are the
powers relating to entering of treaties with foreign power,
defence of the realm grant of pardon/nercy, conferring of
honours, dissolution of Parlianment -and appoi nt nent of
M ni st ers. W agree that broadly speaking the above
matters, because of their very nature, are outside the ken
of courts and the courts would not, ordinarily speaking,
interfere in matters relating to above subjects. But that
is different fromsaying that al
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the President’s action are inmmune. In fact,  the nmain
holding in this decision is that action taken in exercise of
the prerogative power is not immune from judicial review
apart fromthe clear enunciation of the grounds of judicia

revi ew. It is also held, of course, that in matters
i nvol ving governnent policy, the ground of irrationality may
not be an appropriate one.

366. W may now exam ne the principles enunciated by this
Court in Barium Chemi cal s6 which is the |eading decision  of

this Court on the subject of subjective satisfaction. It
exhaustively | ays down the parameters of judicial review in
such matters. Bari um Chemnical s6 was concerned wth an

enquiry ordered into the affairs of the appellant-conmpany by
the Conpany Law Board under Section 237(b) of the Conpanies
Act, 1956. Section 237 read as follows :

"237. Wthout prejudice to its powers under
Section 235, the Central Governnent
(a) shall appoint one or nore conpetent

persons as inspectors to investigate t he
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affairs of a conpany and to report thereon in
such nmanner as the Central GCovernment nay
direct, if-

(i) the conpany, by special resolution, or
(ii) the Court, by order, declares that the
affairs of the conpany ought to be
i nvestigated by an inspector appointed by the
Central CGovernnent; and (b) may do so, if, in
the opinion of the Central Government, there
are circunstances suggesti ng-

(i) that the business of the conmpany is
being conducted wth intent to defraud its
creditors,  nenbers or any other persons, or
otherwise ~for a fraudul ent or unl awf u
pur pose, ~or in a manner oppressive of any of
its nenbers, or that the conpany was fornmed
for any fraudul ent or unlawful purpose;

(ii) that persons concerned in the formation
of the conmpany or. the nmanagenent of its
affairs have -in connection therewith been
guilty of fraud, m sfeasance or ot her
m sconduct t owards the conmpany or towards

any of its menbers; or

(iii)that the nenbers of the conpany have not
been/given all the information with respect to
its affairs which they mght reasonabl y
expect, including information relating to the
calcul ation of the comm ssion payable to a
managing or other director, the managi ng
agent, the secretaries and treasurers, or the
manager of the conpany."

367. Clause (b) enpowered the Central Government to appoint
one or nore persons as inspectors toinvestigate into the
affairs of a conpany and to report thereon if in its opinion
"there are circunstances suggesting"” one or the other of the
circunstances nentioned in sub-clauses (i), (ii) an iii).
main opinion was delivered by Shelat, J. That the action
cont enpl at ed under
6 1966 Supp SCR 311: AIR 1967 SC 295:(1966) 36 Conp Cas 639
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Secti on 237(b) could be taken on t he subj ective
satisfaction of the Central CGovernnent was not in dispute.
The controversy, however, centered round the next _aspect.
Accor di ng to the appellant, though the opi ni on was
subj ective, the existence of circunstances set out in clause
(b) was a condition precedent to the formation of such
opi nion and, therefore, even if the inmpugned orders were to
contain a recital of the existence of those circunstances,
the court can go behind that recital and determ ne whether
they didin fact exist. On the other hand, the contention
for the Conpany Law Board was that clause (b) was “incapable
of such dichotony and that not only the opinion was
subj ective but that the entire clause was made dependent on
such opi ni on. It was urged that the words "opinion" —and
"suggesting" were clear indications that the entire function
was subjective, that the opinion which the authority has to
form is that circunstances suggesting what is set out in
sub-clauses (i) and (ii) exist and, therefore, the existence
of those circunstances is by itself a matter of subjective
opi nion. The legislature having entrusted that function to
the authority, it was urged, the court cannot go behind its
opinion and ascertain whether the relevant circunstances
exi st or not.

368. After considering a | arge nunber of decisions, Shelat,
J. held (SCR p. 362)
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the words, 'reason to believe’ or 'in the
opi ni on of’ do not always lead to t he
construction that the process of entertaining
"reason to believe’ or 'the opinion’ is an
al toget her subjective process not | endi ng
itself even to a limted scrutiny by the court
that such 'a reason to believe’ or ’'opinion’
was not formed on relevant facts or within the
limts of, as Lord Radcliffe and Lord Reid
called, the restraints of the statute as an
alternative safeguard to rules of natura
justice where the function is admnistrative."
The |learned Judge then exam ned the object
under|ying Section 237 and held (SCR pp. 362-
63)

"There ~is no .doubt that the formation of
opi nion by the Central Government is a purely
subj ective process. There can also be no
doubt “that since the legislature has provided
for~ the opinion of the Governnment and not of
the court such an opinion is not subject to a
chal | enge on t he ground of property,
reasonabl eness or sufficiency. But t he
Authority s required to arrive at such an
opi nifon from circunst ances suggesting what is

set out’ in sub-clauses (i), (ii) or (iii). If
these circunstances were not to exist, can the
Government still say that in its opinion they

exi st ‘or._can the CGovernnent say the sane thing
where the circumstances rel evant to the clause
do not exist? The |egislature no doubt has
used t he expr essi on “ci rcumnst ances
suggesting". But, that expression neans that
the circunmstances need not be such as ' would
concl usi vely establish an intent to defraud or

a fraudul ent or illegal purpose. The proof of
such an intent or purpose is still to be
adduced through an.investigation. But the

expression "circunstances suggesting" ~cannot
support the construction
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that even the existence of circunstances is a
matter of subjective opinion. That expression
points out that there nust exist circunstances
fromwhich the Authority fornms an opinion that
they are suggestive of the crucial matters set
out in the three sub-clauses. It is hard to
contenmplate that the |legislature (could . have
left to the subjective process . both the
formati on of opinion and al so the exi stence of
circunstances on which it is to be founded.
It is also not reasonable to say that the
clause permtted the Authority to say that it
has fornmed the opinion on circunstances which
inits opinion exist and which in its opinion
suggest an intent to defraud or a fraudul ent

or unl awf ul pur pose. It is equal l'y
unreasonable to think that the |legislature
coul d have abandoned even the small safeguard

of requiring the opinion to be founded on
exi st ent ci rcunst ances which suggest t he
things for which an investigation can be
ordered and left the opinion and even the
exi stence of circunstances fromwhich it is to
be forned to a subjective process. ... There
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must, therefore, exist circunstances which in
the opinion of the Authority suggest what has
been set out in sub-clauses (i), (ii) and
(iii). If it is shown that the circunstances
do not exist or that they are such that it is
i npossible for any one to form an opinion
t her ef rom suggestive of the aforesaid things,
the opinion is challengeable on the ground of
nonappl i cation of nmind or perversity or on the
ground that it was formed on collatera

grounds and was beyond the scope of the
Sstatute."

369. Hidayatullah, J. observed thus in his
separate opinion : (SCR p. 336)

Since the existence of 'circunstances’ is a
condi tion fundamental to the making of an
opi nifon, _the existence of the circunstances,
i fquestioned, has to be proved at |east prim
faci e: It is not sufficient to assert that
the circunstances exist and give no clue to
what they are because the circunstances nust
be such as to lead to conclusions of certain
definiteness. The conclusions nust relate to
an intent to defraud, a fraudul ent or unlawfu

pur pose, fraud or m sconduct or the
wi t hholding of information of a particular
ki nd. "

The ‘| earned Judge proceeded further to say
(SCR pp.. 336-37)
"W have to see whether the Chairman in his
affidavit has shown t he exi stence of
ci rcunst ances leading to such tentative
conclusions. |If he has, his-action cannot be
guestioned because the inference is to be
drawn subjectively and even if this Court
woul d not have drawn a simlar inference that
fact woul d be “irrelevant. But i f t he
circunstances pointed out are such’ that no
i nference of the kind stated in Section 237(b)
can at all be drawn the action would be wultra
vires the Act and void."
The principles enunciated in this case are not only self-
evident, they have been followed uniformy since. W do not
think it necessary to restate these principles they aretoo
wel | - known.
265
370. Counsel brought to our notice a decision of = the Hi gh
Court of Australia in the Queen v. Toohey ex parte Northem
Land Council 61. Under the Aboriginal Land Rights (Northern
Territory) Act, 1976, provision was nade for the aboriginals
to claimreturn of the land traditionally occupied by them
The application was to be nade to the conm ssioner under the

Act . Toohey, J. was acting as the comm ssioner. The
application was made by the Prosecutor, Northern Land
Counci | . According to the Land Rights Act, no such claim

could be laid if the land clainmed was conprised in a town.
The expression 'town’ was defined to have the sane neaning
as 'in the lawrelating to Planning and Devel opnent of Town.
In 1979, Planning Act was enacted superseding an earlier

Act . In Section 4(1) of the Planning Act, ’'town neant
inter alia "lands specified by the regulations to be an area
which has to be treated as a town". Pl anning regulations

were nade by the Admi nistrator of the Northern Territory
under the Planning Act specifying inter alia the Cox
peninsula as part of "Darwin town’. The Cox peninsula was
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separated from Darwin town-proper by an armof the sea. The
land route for reaching the peninsula from Darwin town-
proper was a difficult and |ong one. The Prosecutor,
Northern Land Council challenged the wvalidity of t he
pl anni ng regul ati on on the ground that the inclusion of Cox
peninsula in the Darwin town is not really for the purposes
germane to the Planning Act and the regulations nmade

thereunder but for an altogether extraneous purpose. The
guestion was whether such a plea can be investigated by the
courts. The contention of the other side was that the
Admi ni strat or was the Crown’s Representative in t he
Territory and, therefore, the power exercised by him was
i mune from any exam nation by the courts. This argunent

was nmet by the Prosecutor of the Northern Land Counci
saying that the Admi nistrator is only the servant of the
Crown and not its representative and hence, possesses no
imunity and on the further ground that even if he is the
Representative of the Crown, there was no such immunity.
The mjority (Muirphy, J. dissenting) held that judicia
review of the regul ations was not barred. The concl usi on
may best be set out in the words of Stephen, J.

"Concl usi on on _exami nability.

The trend of decisions in British and

Commonweal th courts has " encouraged nme to

conclude that, in the unsettled state of
Australi an aut hority, t he validity of
Regul ation 5 was open to be attacked in the
manner ‘attenpted by the Council.  Such a view

appears to me to be in accord with principle.
It involves no-intrusion by the courts into
the sphere either of the legislature or of the
executive. It ensur es t hat , j ust as
| egi sl atures of constitutionally limted
conpetence rmust remain within their limts of
power, so too nust-the executive, the exercise
by it of power granted to it by the
| egi sl ature being confined to the purposes for
whi ch it was grant ed. In dr awi ng no
distinction of principle between the acts of
the representative of the Crown and those of
M nisters of the Crown it recognises that in
the exercise of statutory powers the forner

61 151 Commonweal th LR 170
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acts upon the advice of the latter . as
Latham C. J. said in the Australian Communi st
Party case, the opinion of  the Queen’ s
representative ’'is really the opinion of the
Government of the day’. That this is so in
the Northern Territory appears from Section 33
of the Northern Territory (Self Governnent)
Act, 1978.

| have already referred to the possibility of
a legislature by appropriate words excluding

j udi ci al review of the nature here in
guesti on. The ternms of the present grant of
power conferred by Section 165(1) are devoid
of any suggestion of such exclusion. It

follows that if it be shown that a regulation
made under that power was nmade for a purpose
wholly alien to the Planning Act it wll be
ultra vires the power and will be so treated
by the courts."
371. This case establishes that the validity of an action
whet her taken by a Mnister or a Representative of the Crown
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is subject to judicial revieweven if done under the
statute. In this case, it may be noted, the regulations in
guestion were nade under a statute, no doubt by the
Admi ni strator who was supposed to be the Representative of
the Crown in the Territory. This factor, the court held,
did not preclude the court fromreviewing the wvalidity of
the regul ati ons nade by him

372. Having noticed various decisions projecting different
points of view, we nmay now proceed to exam ne what shoul d be
the scope and reach of judicial review when a Proclamation
under Article 356(1) is questioned. While answering this
guestion, we should be, and we are, aware that the power
conferred by Article 356(1) upon the President is of an
exceptional character designed to ensure that the Governnent
of the States are carried on in accordance wth the
Constitution. W are equally aware that any misuse or abuse
of this power is bound to play havoc with our constitutiona
system Having® regard to the formof CGovernnent we have
adopted, /'the poweris really that of the Union Council of
Mnisters with the Prime Mnister at its head. 1In a sense,
it is not really a power but an obligation cast upon the
President in the interest of preservation of constitutiona
CGovernment in the States. It is not a power conceived to
preserve or pronote the interests of the political party in
power at the Centre for the time being nor is it supposed to
be a weapon with which to strike your ~political opponent.
The very enormity of this power wundoing the will of the
people of a State by dismssing the duly constituted
CGovernment and dissolving the  duly elected  Legislative
Assenmbly nmust itself act as a warning against its frequent
use or msuse, as the case may be. Every msuse of this
power has its consequences which nmay not be evi dent
i medi ately but surface in a vicious forma few years |ater.

Sow a wind and you will reap the whirlwind. Wsdomlies in
noderati on and not in excess.

373. \WWhenever a Procl amation under Article 356 is
guesti oned, the court wll no doubt start w'th the
presunption that it was validly issued but it will not and

it should not hesitate to interfere if the invalidity or
unconstitutionality of the Proclamation is clearly made out.
Refusal to
267

interfere in such a case would anpbunt to abdication of the
duty cast upon the court Supreme Court and High Courts by
the Constitution. Now, what are the grounds upon which the
court can interfere and strike down the Proclamation? Wile
di scussi ng the deci sions herei nabove, we have indicated the
unacceptability of the approach adopted by the Privy Counci

i n Bhagat Singh v. Enperor55 and King Enperor v. Benoari La
Sharma57. That was in the years 1931 and 1944, long before
the concept of judicial review had acquired its- present
ef ficacy. As stated by the Pakistan Supreme Court, that
view is totally unsuited to a denocratic polity. Even the
Privy Council has not stuck to that view, as is evident from
its decision in the case from Malaysia Stephen Kalong
Ni ngkan v. Govt. of Malaysiab58. |In this case, the Privy
Counci| proceeded on the assunption that such a Proclanation
is anenable to judicial review On facts and circunstances
of this case, it found the action justified. Now, coming to
the approach adopted by the Pakistan Suprene Court, it mnust
be said as indicated hereinbefore that it is coloured by
the nature of the power conferred upon the President by
Section 58(2)(b) of the Pakistani Constitution. The power
to dismiss the Federal CGovernnent and the National Assenbly
is vested in the President and President alone. He has to
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exerci se that power in his personal discretion and judgnent.
One nman against the entire system so to speak even though
that man too is elected by the representatives of the
peopl e. That is not true of our Constitution. Here the
President acts on the aid and advice of the Union Council of
M nisters and not in his personal capacity. Moreover, there
is the check of approval by Parlianent which contains
nenbers fromthat State (against the Governnent/Legislative
Assenbly of which State, action is taken) as well. So far
as the approach adopted by this Court in Barium Chenical s6
is concerned, it is a decision concerning subj ecti ve
satisfaction of an authority created by a statute. The
principles evol ved then cannot ipso facto be extended to the
exercise of a constitutional power wunder Article 356.
Having regard to the fact that this is a high constitutiona
power exercised by the highest constitutional functionary of
the Nation, it may not be appropriate to adopt the tests
applicable in the case of action taken by statutory or

adm nistrative authorities nor ~at any rate, in their
entirety.. W would rather adopt the fornulation evolved by
this Court in State of Rajasthan’ as we shall presently

el aborate. W al so recognise, as did the House of Lords in
CCSU v. Mnister for the Cvil Service8 that there are
certain areas including those elaborated therein where the
court would leave the mmtter alnpbst entirely to the
Presi dent/ Union Governnent. The court would desist from
entering those arenas, because of the very nature of those
functions. They ‘are not the matters which ‘the court is
equi pped to deal with.

55 AIR 1931 PC 11 1: 58 I A 169: 35 CWN 646

57  (1944) 72 1A 57: AR 1945 PC 48: 46 Cri LJ 589

58 (1970) AC 379

6 1966 Supp SCR 31 1: AIR 1967 SC 295: (1966) 36 Conp Cas
639

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1

8 (1985) AC 374: (1984) 3 Al ER 935
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The court has never interfered in those matters because they
do not admit of judicial review by their very nature.
Matters concerning foreign policy, relations wth other
countries, defence policy, power to enter into treaties with
foreign powers, issues relating to war and peace are sone of
the matters where the court would decline to entertain any
petition for judicial review But the same cannot be said
of the power under Article 356. It is another matter that
in a given case the court my not interfere. It is
necessary to affirmthat the Proclamation under Article
356(1) is not immune from judicial review, (though the
paranmeters thereof may vary from an ordinary case of
subj ective satisfaction.

374. Wthout trying to be exhaustive, it can be stated that
if a Proclamation is found to be mala fide or is found to be
based wholly on extraneous and/or irrelevant grounds, it is
liable to be struck down, as indicated by a majority  of
| earned Judges in the State of Rajasthan3. This holding
nust be read along with our opinion on the nmeaning and scope
of Article 74(2) and the further circunstance that clause
(5) which expressly barred the jurisdiction of the courts to
examne the validity of the Proclamati on has been del eted by
the 44th Amrendnment to the Constitution. |In other words, the
truth or correctness of the material cannot be questioned by
the court nor will it go into the adequacy of the material
It will also not substitute its opinion for that of the
President. Even if sonme of the material on which the action
is taken is found to be irrelevant, the court would stil
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not interfere so long as there is some relevant nateria

sustaining the action. The ground of nala fides takes in
inter alia situations where the Proclamation is found to be
a clear case of abuse of power, or what is sonmetines called
fraud on power cases where this power 1is invoked for
achi evi ng obl i que ends. This is indeed nerely an
el aboration of the said ground. The Meghal aya case,
di scussed hereinafter, denobnstrates that the types of cases
calling for interference cannot either be closed or
speci fied exhaustively. It is a case, as will be el aborated
alittle later, where the Governor recomrended the disnissa

of the CGovernment and dissolution of the Assenbly in clear
di sregard of the orders of this Court. Instead of carrying
out the orders of this Court, as he ought to have, he
recommended the dism ssal of the Governnent on the ground
that it has |lost the ngjority support, when in fact he
should have held followng this Court’s orders that it did
not. Hi s action can be termed as a clear case of mala fides
as well. /That a Proclamation was issued acting upon such a
report is no | ess objectionable.

375. It is necessary to reiterate that the court nust be
conscious while exam ning the validity of the Proclanmation
that it is a power vestedin the highest constitutiona

functionary of the Nation. The court' will not [lightly
presune abuse or msuse. The court would, as it should,

tread wearily, nmking allowance for the fact that the
President and the Union Council of Mnisters are the best
judges of the situation, that they alone are in possession
of information and material sensitive in nature sonetinmes

3 (1977) 3 SCC 592: AR 1977 SC 1361: (1978) 1 SCR 1
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and that the Constitution has trusted their judgment in the
matter. But all this does not nmean that the President and
the Union Council of Mnisters arethe final arbiters in the
matter or that their opinion-is conclusive. The very fact
that the Founding Fathers have chosen to provide for
approval of the Proclamation by Parliament is, itself a
proof of the fact that the opinion or satisfaction of the
Presi dent (which always nmeans the Union Council of Mnisters
with the Prime Mnister at its head) is not final or
conclusive. It is well-known that in the parlianmentary form
of CGovernnent, where the party in power commands a mgjority
in Parliament nore often than not, approval of Parlianment by
a sinple majority is not difficult to obtain. Probably, it
is for this reason that the check created by clause (3) of
Article 356 has not proved to be as effective in practice as
it ought to have been. The very fact that even in cases
i ke Meghal aya and Karnataka, both Houses of Parlianent
approved the Proclamations shows the enervation of /'this
check. Even the proponents of the finality of the ~decision
of the President in this matter could not but concede that
the said check has not proved to be an effective one. Nor
could they say with any conviction that judicial review is
excluded in this behalf. |If judicial reviewis not excluded
in matters of pardon and rem ssion of sentence under Article
72 a seemngly absolute and unconditional power it is
difficult to see on what principle can it be said that it
is excluded in the case of a conditional power |ike the one
under Article 356.

376. W recogni se that judicial process has certain inherent
limtations. It is suited nore for adjudication of disputes
rather than for administering the country. The task of
governance is the job of the Executive. The Executive is
supposed to know how to adm nister the country, while the
function of the Judiciary is limted to ensure that the
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Governnment is carried on in accordance with the Constitution
and the laws. Judiciary accords, as it should, due weight
to the opinion of the Executive in such natters but that is

not to say, it defers to the opinion of Executive
al t oget her. VWhat ultimately determines the scope of
judicial reviewis the facts and circunmstances of the given
case. A case mmy be a clear one li ke Meghalaya and
Kar nat aka cases where the court can find wunhesitatingly
that the Proclamation is bad. There nay al so be cases |ike
those relating to Madhya Pradesh, Rajasthan and Hi macha
Pradesh where the situation is so conplex, full of

i mponderables and a fast-evolving one that the court finds
it not a matter which admts of judicial prognosis, that it
is a matter which should be left to the judgnent of and to
be handled by the Executive and may be in the ultimte
analysis by the people thenselves. The best way of
denonstrating what we say is by dealing with the concrete
cases before us.

377. shri /'Parasaran, |earned counsel for the Union of India
urged that inasnuch as the Procl amati on under clause (1) has
been approved by both Houses of Parlianent as contenpl ated
by clause (3), the Proclamation assumes the character of
Legislation and that it can be struck down only on grounds
on which a Legislation can be struck down. W cannot agree.
Every act of Parliament does not anpbunt to and does not
result in Legislation
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t hough Legislation is its main function. Par | i ament
performs many ot her functions, e.g., election of Speaker and
Deputy Speaker, vote of confidence/no confidence in the
Mnistry, motion of thanksto the President after the
address by the President and so on. One of such functions

is the approval of the Proclamation under clause (3). Such
approval can by no stretch of imagination be called
"Legislation’. It is not processed or passed as a Bill nor
is it presented to the President for his assent. Its |lega
character is wholly different. It is a constitutiona
function, a check upon the exercise of power under clause
(1). It is a safeguard conceived in the interest of
ensuring proper exercise of power under clause (1).” It is
another matter that in practice the check has not proved
ef fective. But that may not be so in future or for al
times to cone. Be that as it may, it 1is certainly not
Legi sl ation nor Legislative in character.

378. shri Shant i Bhushan, | earned counsel for t he

petitioners wurged that the deletion of clause (5) by the
44th  Amendnent, which clause was introduced by the 38th
Amendnent, necessarily inplies that the exercise of power
under <clause (1) is anenable to judicial reviewin a far
nore extensive manner. Cause (5), as introduced by the
38th Anendnent, read as follows :

"(5) Not wi t hst andi ng anyt hi ng in this

Constitution, t he sati sfaction of t he
President mentioned in clause (1) shall  be
final and conclusive and shall not be

guestioned in any court on any ground."

379. The effect of this clause was considered by this Court
in State of Rajasthan3. It was held that the said clause
does not preclude the court from exam ning whether the
exercise of power is mala fide or is based on extraneous
grounds or whether it is based on no satisfaction at all

It was held that the said clause does not prevent the court
from exam ning the Proclamation on the aforesaid grounds.
We, however, agree that the deletion of this clause is
certainly significant in the sense that the express bar
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created in the way of judicial review has since been renoved
consciously and deliberately in exercise of the constituent
power of Parliament. (See A K. Roy v. Union of India25).
The cloud cast by the clause on the power of judicial review
has been lifted.

380. It was wurged by Shri Parasaran, |earned counse

appearing for the Union of India that where a person
chall enges the validity of the Proclamation under Article
356(1), the burden lies upon himto establish its wvalidity
and that it is not part of the duty of the Union of India to
assist the petitioner in establishing his case. Reliance is
pl aced on certain observations in Stephen Kal ong N ngkong58.
He submitted that it would not be a correct practice for the
court to call wupon the Union of India to justify and
establish the validity of the Proclamation nerely because a
person chooses to question it. We do not think that there
ought to be any room for confusion on this

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1

25  (1982) 1 -SCC 271: 1982 SCC (Cri) 152: (1982) 2 SCR 272

58 (1970) AC 379
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score nor can the observations of Hidayatullah, J. in
Bari um Chemi cal s6 quoted el sewhere be understood as saying
So. We agree that nmerely because a person challenges the

validity of the /Proclamation, the court would not as a
matter of course call upon the Union of 1ndiia to produce the
material/information on the basis of which- the President

formed the requisite satisfaction. The court nust be
satisfied, prim facie, on the basis of the averments nade
by the petitioner and the material, if any, produced by him

that it is afit case where-the Union of |India should be
call ed upon to produce the material/infornation on the basis
of which the President fornmed the requisite satisfaction

It is then that the Union of India cones under a duty to
di scl ose the sane. Since the material/information on which
the satisfaction was forned is available to, and known to,
only the Union of India, it is for it to tell the court what
that material/informati on was. They are matters within the
special know edge of the Union of India. In such a  case,
only the Union of India can be called upon to satisfy the
court that there was relevant material/informtion before
the President on the basis of which he had acted. It may be
that, in a given case, the material/information may be such
that the Union of India nmay feel it necessary to claim the
privilege provided by Section 123 of the ~Indian Evidence
Act. As and when such claimis nade, it is obvious, it wll
be dealt with according to | aw

381. Wiile on this question, we may nention that if in a
given case the Proclamation contains the reasons, wth
adequate specificity, for which the Proclamati on was i ssued,
the court may have to be satisfied before calling upon the
Union of India to produce the material/information that the
reasons given in the Proclamation are prim facie irrelevant
to the formation of the requisite satisfaction and/or  that
it is afit case where the Union of India nust yet be called
upon to place the naterial/information on the basis of which
it had fornmed the satisfaction. The Union of India nmay
perhaps be well advised to follow the practice of stating
the reasons and the grounds upon which the requisite
satisfaction is founded.

ARTICLE 356 |Is IT CONFINED ONLY TO CASES WHERE THE STATE
GOVERNMENT  FAILS OR REFUSES To ABIDE BY THE DI RECTI ONS
| SSUED BY THE CENTRAL GOVERNVENT?

382. It was submtted by Shri Jethmalani, the |earned
counsel for some of the petitioners that in view of Article
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365 of the Constitution, the only situation in which the
power under Article 356 can be invoked by the President is
the failure of the State Governnment to conply with or to
give effect to the directions given in exercise of the
executive power of the Union under any of the provisions of
the Constitution and not in any other case. Reference is
made in this connection to Articles 256 and 257. It would
be appropriate to read all the three articles at this stage

" 256. oligation of States and the Union.-
The executive power of every State shall be so
exercised as to ensure conpliance wth the
| aws nade by Parlianment and any existing |aws
which apply in that State, and

6 1966 Supp SCR 31 1: AIR 1967 SC 295: (1966)
36 Conp Cas 639
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the executive power of the Union shall extend
to the giving of such directions to a State as
nmay appear to-the Governnent of India to be
necessary for that purpose.

257. Control of the Union over States in
certain cases.- (1) The executive power of
every State shall be so exercised as not to
i npede or prejudice the -exercise of the
executive power of the Union, and t he
executive power of the Union shall extend to
the 'giving of such directions to a State as
may appear to the CGovernment of India to be
necessary for that purpose.

(2) The - executive power of the Union shal
also extend to the giving of directions to a
State as to the construction and naintenance
of means of communication declared ' in the
direction to ‘be of national or mlitary
i mport ance:

Provided that nothing in this clause shall be
taken as restricting the power of Parlianent
to declare highways or waterways to be
nati onal hi ghways or national waterways or the
power of the Union wth respect to the
hi ghways or wat erways so declared or the power
of the Union to construct and mai ntain nmeans
of communi cation as part of its functions with
respect to naval, mlitary  and air force
wor ks.

(3) The executive power of the Union shal
also extend to the giving of directions to a
State as to the neasures to be taken for/ the
protection of the railways within the State
(4) VWiere in carrying out any ‘“direction
given to a State under clause (2) as to the
construction or maintenance of any means of
conmuni cation or under clause (3) as to the
neasures to be taken for the protection of any
rail way, costs have been incurred in excess of
those which would have been incurred in the
di scharge of the nornmal duties of the State if
such direction had not been given, there shal
be paid by the Governnent of India to the
State such sum as may be agreed, or, in
default of agreenent, as nay be determined by
an arbitrator appointed by the Chief Justice
of India, in respect of the extra costs so
incurred by the State.
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365. Effect of failure to conply with, or to
give effect to, directions given by t he
Union.- Were any State has failed to conply
with, or to give effect to, any directions
given in the exercise of the executive power
of the Union under any of the provisions of
this Constitution, it shall be lawful for the
President to hold that a situation has arisen
in which the Government of the State cannot be
carried on in accordance with the provisions
of this Constitution."
383. In our opinion, the contention urged is unacceptable.
Article 256 nerely states that the executive power of every
State shall be so exercised as to ensure conpliance with the
laws rmade by Parlianent whether existing or to be nade in
future. It is stated therein that the executive power of
the Union shall extend'to giving of such directions to a
State .as may appear to the Government of India to be
necessary for the said purpose.” This article is
273
confined to proper and due inplenentation of t he
parliamentary enactnments and-the power to give directions
for that purpose. Article 257 says that executive power of
every State shall ~ be so exercised as not to inpede or
prejudi ce the exercise of the executive power of the Union
for ensuring the sane, the Union Governnent is enpowered to
give appropriate | directions. Clauses (2), (3) and (4)
illustrate and el aborate the power contained in clause (1).
Article 365, which ‘incidentally does not occur in Part
XVIT1, but in Part XIX (M scellaneous) nerely says that
where any State has failed to conply with or give effect to
any directions given by the Union of India in exercise of
its executive power under any of the provisions of the
Constitution, it shall be lawful for the President to hold
that a situation has arisen in which the Government of the
State cannot be carried on in accordance with the provisions
of the Constitution. The article nmerely sets /out one
instance in which the President nmay hold that the Governnent
of the State cannot be carried on in accordance wth the
provisions of the Constitution. It - cannot  be read as
exhaustive of the situation where the President may form the
said satisfaction. Suffice it to say that the directions
given nust be lawful and their disobedience nust give rise
to a situation contenplated by Article 356(1). Article 365
nerely says that in case of failure to comply with the

directions given, "it shall be lawful" for the President to
hold that the requisite type of situation [contenplated by
Article 356(f) has arisen. It is not as if each and every

failure ipso facto gives rise to the requisite  situation
The President has to judge in each case whether it ~has so
arisen. Article 365 says it is permssible for himto say
so in such a case. The discretion is stil
there and has to be exercised fairly.

FACTS AND MEP | TS OF | NDI VI DUAL CASES

KARNATAKA

384. By a Proclamation dated April 21, 1989 the President
di sm ssed the Governnment of Karnataka, dissolved t he
Legi sl ative Assenbly, took over the powers of the Governnent
and the CGovernor, vested the powers of the State Legislature
in Parlianment and made other incidental and ancillary
provi si ons suspendi ng several provisions of the Constitution
with respect to that State. The Proclamation does not
contain any reasons except barely reciting the satisfaction
of the President. The satisfaction is stated to have been
fornmed on a consideration of the report of the Governor and
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other information received by him Shri S.R Bomai was the
Chief Mnister then

385. The Janata Legislature Party enmerged as the mmjority
party in the State Legislature following elections to the
Assenmbly in March 1985. Shri Ranmakri shna Hegde was el ected
the | eader of the Janata Legislature Party and was sworn in
as the Chief Mnister in March 1985. |In August 1988, Shri
Hegde resigned and Shri Bonmai was el ected as the | eader and

sworn in as the Chief Mnister on August 30, 1988. In
Septenber 1988, Janata Party and Lok Dal (B) nmer ged
resulting in the formation of Janata Dal. The Janata Party
in Karnataka Legislature was renaned Janata Dal. On Apri

15, 1989 the Mnistry was expanded by Shri Bommai i ncl uding
thirteen nore
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menbers. On April 17, 1989, a legislator, Shri Kalyan Rao
Mol akery, defected fromthe party and presented a letter to
the Governor w'thdrawing his support to the Janata Dal
Gover nnent'. On the next day, he met the Governor and
presented nineteen letters purported to have been signed by
seventeen Janata Dal |egislators, one associate independent
| egi sl ator and one BJP legislator withdrawing their support
to the Governnent. The Governor is said to have called the
Secretary of the  Legislature Departnent and got the
authenticity of the signatures on the letters verified. He
di d not, of ~course, inform Shri Bommai about t hese
devel opnents. On April 19, 1989, the CGovernor sent a report
to the President stating that there were dissensions in
Janata Party which led to the resignation of « Shri Hegde
earlier and that even after the formation of Janata Dal,
t here have been dissensions and defections. He referred to
the letters received by himfrom defecting nenbers and
opined that on that account, the ruling party has been
reduced to mninority in the Assenbly. He stated that the
Council of Mnisters headed by Shri Bonmai does not  comand

a mjority in the House and that, therefore, "it /'is not
appropriate wunder the Constitution to have the State
adm nistered by an Executive consisting of Council of
M ni sters who do not conmand the majority in the House". He

opined that no other party is in a position-to form the
CGovernment and recomended action under Article 356(1).

386. On April 20, 1989, seven |egislators out of those  who
were said to have subnmitted the letters to the Governor
submitted letters to the Governor conplaining that their
si gnat ures wer e obt ai ned on t hose letters by
m srepresentation and by nisleading them They reaffirned
their support to the Bormai Mnistry. On the same day, the
State Cabinet nmet and decided to convene ‘the Assenbly
Session on April 27, 1989. The Chief Mnister and the Law
M nister net the Governor on that day itself and inforned
hi m about the summoni ng of the Assenbly Session. They also
brought to the Governor’'s notice the recomrendati on of the
Sarkaria Conmi ssion that the support and strength of the
Chief Mnister should be tested on the floor of the
Assenbly. Shri Bommai offered to prove his majority on the
floor of the House. He even expressed his readiness to
prepone the Assenbly Session if so desired by the Governor
He al so sent a telex nessage to that effect to the President
of India. In spite of all this, the Governor sent another
report to the President of India on April 20, 1989 referring
to the letter of seven nenbers withdrawing their earlier
letters and opining that the said letters were evidently
obtained by Shri Bommai by pressurising those M.As. He
reported that "horse-trading is going on and atnosphere is
getting vitiated". He reiterated his opinion that Shri
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Bommai has | ost the confidence of the majority in the State
Assenbly and requested that action be taken on his previous
letter. On that very day, the President issued t he
Proclamation. It says that the said action was taken on the
basis of "the report fromthe Governor of the State of
Kar nat aka and other information received"

387. Both the Houses of Parlianent duly nmet and approved the
said Proclamation as contenplated by clause (3) of Article
356.
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388. The validity of the Proclamati on was chal | enged by Shri
Bommai and certain other nmenbers of the Council of Mnisters
by way of a wit petition (WP. 7899 of 1989) in the
Karnataka H gh Court. The Union of India (the first
respondent in the wit petition) submtted that the decision
of the President of India based on the report of the
CGovernor and ot her i nformati on brought to his notice is not
justiciable and cannot be challenged in the wit petition.
Wiile ' making-a report, it was submtted, the CGovernor does
not act on'the aid and advice of his Council of Mnisters
but in his_individual capacity. ~The report of the Governor
cannot be challenged in view of Article 361 of t he
Constitution nor can he or the President be conpelled to
disclose the information or material upon which they have
act ed. Article 74(2) was said to be a bar to the court
enquiring into the said information, naterial and advice.
It was also submitted that the Proclamation-has since been
approved by both Houses of Parliament under clause (3) of
Article 356. The State of Karnataka submitted that the
CGovernor had taken into consideration all ~the facts and
circunstances prevailing in the State while submtting his
report and that the Proclamation issued on that ‘basis is
unobj ecti onabl e.

389. A Special Bench of three Judges of H gh Court heard the
wit petition and disnmssed the same on the follow ng
reasoning :

(1) The Proclanmation under Article 356(1) is not imrune
from judicial scrutiny. The court can exam ne whether the
sati sfaction has been formed on wholly extraneous materia
or whether there is a rational nexus between the materia
and the satisfaction.

(2) In Article 356, the President neans the Union Counci

of Mnisters. The satisfaction referred to therein is
subj ective satisfaction. This satisfaction has no doubt to
be formed on a consideration of all ~the facts and

ci rcumnst ances.

(3) The two reports of the Governor conveyed to the
President essential and relevant facts which were rel evant
for the purpose of Article 356. The facts stated in the
CGovernor’'s report cannot be stated to be irrel evant. They
are perfectly rel evant.

(4) Wiere the CGovernor’s "personal bona fides" are not
guestioned, his satisfaction that no other party is in a
position to formthe Governnent has to be accepted as  true
and is based upon a reasonable assessnment of all the
rel evant facts.

(5) Recourse to floor test was neither conpulsory nor
obligatory. It was not a prerequisite to sending up a
report recomrendi ng action under Article 356(1).

(6) The introduction of Xth Schedule to the Constitution
has not affected in any nanner the content of the power
under Article 356.

(7) Since the Proclamation has to be issued on the
sati sfaction of the Union Council of Mnisters, t he
CGovernor’s report cannot be faulted on the ground of |ega
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mal a fides.

276

(8) Applying the test indicated in the State of Rajasthan
v. Union of India3 the court nust hold, on the basis of
mat eri al disclosed, that the subjective satisfaction arrived
at by the President is conclusive and cannot be faulted.
The Procl amation, therefore, is unobjectionable.

390. W find ourselves unable to agree with the Hi gh Court
except on points (1) and (2). To begin with, we nust say
that question of 'personal bona fides’ of Governor is really
irrel evant.

391. W nust also say that the observation under point (7)

is equally msplaced. It is true that action under Article
356 is taken on the basis of satisfaction of the Union
Council of Mnisters but on that score it cannot be said

that 'legal mala fides' of the Governor is irrelevant. Wen
the article speaks of the satisfaction being formed on the
basis of the Govern’s report, the legal nmala fides, if any,
of the Governor _cannot be said to be irrelevant. The
CGovernor’'s report may not be conclusive but its relevance is
undeni able. _Action under Article 356 can be based only and
exclusively wupon such report. Covernor is a very high
constitutional functionary. He is supposed to act fairly
and honestly consistent” with his oath. He is actually
reporting against his own Governnent. It is for this reason
that Article 356 places such inplicit faith on his report.
If, however, in a given case his report is vitiated by |ega
mala fides, it is bound to vitiate the President’s action as
wel | . Regardi ng the other points made in the judgnent of
the Hi gh Court, we nust say that the H gh Court went wong
in law in approving and upholding the Governor’s report and
the action of the President under “Article 356. The
Covernor"s report is vitiated by nore than one assunption
totally wunsustainable in law. The Constitution does not
create an obligation that the political party formng the

mnistry shoul d necessarily have a nmmjority in the
Legislature. Mnority Governnents are not unknown. Wiat is
necessary is that that Governnent should enj oy the

confidence of the House. This aspect does not ~ appear to
have been kept in mind by the Governor. Secondly and nore
i mportantly, whether the Council of Mnisters has |ost the
confidence of the House is not a matter to be determ ned by
the Governor or for that matter anywhere el se except the
floor of the House. The principle of denocracy underlying
our Constitution necessarily neans that any such question
should be decided on the floor of the House. The House is
the place where the denocracy is in action. It is not for
the Governor to determne the said question on his own or on
his own verification. This is not a matter wthin his
subj ective satisfaction. It is an objective fact capabl e of
being established on the floor of the House: It is
gratifying to note that Shri R Venkataraman, the  forner
President of |India has affirmed this view in his Rajaji
Menorial Lecture (H ndustan Tinmes dated February 24, 1994).
392. Exceptional and rare situations nmay ari se where because
of al | pervadi ng atnosphere of vi ol ence or ot her
extraordinary reasons, it nmay not be possible for the
menbers of the Assenbly to express their opinion freely.

3 (1977) 3 SCC 592: AIR 1977 SC 1361: (1978) 1 SCR 1
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But no such situation had arisen here. No one suggested
that any such violent atnosphere was obtaining at the
rel evant tine.

393. In this connection, it would be appropriate to notice
the unani mous report of the committee of Governors appointed
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by the President of India. The five Governors unani nously
recormended that "the test of confidence in the Mnistry
should normally be left to a vote in the Assenbly. ... Were
the CGovernor is satisfied by whatever process or neans, that
the Mnistry no | onger enjoys majority support, he should
ask the Chief Mnister to face the Assenbly and prove his
majority wthin the shortest possible tine. [If the Chief
Mnister shirks this prinary responsibility and fails to
conply, the Governor would be in duty bound to initiate
steps to forman alternative Mnistry. A Chief Mnister’s
refusal to test his strength on the floor of the Assenbly

can well be interpreted as prinma facie proof of his no
| onger enjoying the confidence of the legislature. If then
an alternative Mnistry can be formed, which, in the

Governor’'s view, is _able to coomand a mgjority in the
Assenbly, he nmust dismiss the Mnistry in power and insta
the alternative Mnistry in office. On the other hand, if
no such Mnistry is possible, the Governor will be left with
no alternative but to nake a report to the President under
Article 356. ... As a general proposition, it may be stated
that, as far as possible, the verdict as to majority support
claimed by a Chief Mnister and his Council of Mnisters
shoul d be left to the Legislature, and that it is only if a
responsi bl e Governpment cannot be nmmintained wthout doing
vi ol ence to correct  constitutional practice that the

Gover nor shoul d resort to Article 356 of t he
Constitution. ... \What is inportant-to remenber is that
recourse to Article 356 should be the last ‘resort for a
CGovernor to seek... the guiding principle being, as already

stated, that the constitutional machinery  in the State
should, as far as possible, be nmintained". (quoted fromthe
book President’s Rule in the States, edited by Shri. Rajeev
Dhavan and published under the auspices of the Indian Law
Institute, New Delhi). It is a pity that the Governor of
Karnataka did not keep the above salutary guidelines and
principles in mnd while making his report.

394. Dr G S. Dhillon, Speaker, Lok Sabha (in his address to
the conference of the Presiding Oficers of |egislative
bodies in India) too affirnmed in clear words that "whether
the Mnistry continued to conmand majority support ~in the
Legi sl ature, the doubt should as far as possible be left to
be resolved on the floor of the House and the Governor
shoul d not take upon hinself unenviable task of deciding the
guestion hinmsel f outside the Legislature"

395. The High Court, in our opinion, erred.in holding that
the floor test is not obligatory. |If only one keeps in mnd
the denocratic principle underlying the Constitution and the
fact that it is the Legislative Assenbly that represents the
will of the people and not the Governor the position would
be clear beyond any doubt. |In this case, it nmay be
remenbered that the Council of Mnisters not only decided on
April 20, 1989 to convene the Assenbly on 27th of that very

nmonth, i.e., within 7 days, but also offered to prepone the
Assembly if the CGovernor so desired. It pains us to note
that the
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CGovernor did not choose to act upon the said offer. |I|ndeed,
it was his duty to sunmon the Assenbly and call upon the

Chief Mnister to establish that he enjoyed the confidence
of the House. Not only did he not do it but when the
Council of Mnisters offered to do the same, he demurred and

chose instead to submt the report to the President. In the
circunstances, it cannot be said that the Governor’s report
contai ned, or was based upon, relevant material. There

could be no question of the Governor making an assessment of
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his own. The loss of confidence of the House was an
obj ective fact, which could have been denonstrated, one way
or the other, on the floor of the House. In our opinion

wher ever a doubt arises whether the Council of Mnisters has
| ost the confidence of the House, the only way of testing it
is on the floor of the House except in an extraordinary
situation where because of all-pervasive violence, the
Governor comes to the conclusion and records the sane in
his report that for the reasons nentioned by him a free
vote is not possible in the House.

396. W mmke it clear that what we have said above is
confined to a situation where the incunbent Chief Mnister
is alleged to have lost the mgjority support or the
confi dence of the House. It is not relevant to a situation
arising after a general election where the Governor has to
invite the |leader of the party commanding majority in the
House or the single largest. party/group to form the
CGover nment. . W&~ need express no opinion regarding such a
situation,

397. W ‘are equally of the opinion that the Hi gh Court was
in error in holding that enactnent/addition of Xth Schedul e
to the Constitution has not nade any di fference. The very
object of the Xth Schedule is to prevent and discourage
"floor-crossing’ and defections, which at one time had
assuned al arm ng proportions. Watever may be his persona

predilections, a legislator elected on the ticket of a party
is bound to support that party in case of a division or vote
of confidence in the House, unless heis prepared to forego
hi s nenbership of the House. The Xth Schedul e was designed

precisely to counteract ’'horse-trading’ . Except in the case
of a split, a legislator has to support his party wlly-
nilly. This is the difference between the position

obtaining prior to and after the Xth Schedule. Prior to the
said amendment, a legislator could shift his loyalty from
one party to the other any number of tines wi't hout
i mperiling his nenbership of the House it was as if he had
a property in the office.

398. Though the Proclamation recites that the President’s
sati sfaction was based al so on "other information received"
the counter-affidavit of the Union of India does not
indicate or state that any other information/mterial was
avail able to the President or the Union Council of Mnisters
other than the report of the Governor much |ess disclose
it. In the circunstances, we nust hold that there was  no
other information before the President except the report of
the Governor and that the word "and other information
received by ne" were put in the Proclamation. nechanically.
The CGovernor’s report and the 'facts’ stated therein appear
to be the only basis of dismissing the Governnment’ and
di ssol ving the Assenbly under Article 356(1). The
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Procl amati on nust, therefore, be held to be not warr ant ed
by Article 356. It is outside its purview. It cannot be
said, in the circunstances, that the President (or the Union
Council of Mnisters) was 'satisfied that the Governnent of
the State cannot be carried on in accordance wth the
provisions of the Constitution. The action was mmla fide
and unconstitutional. The Proclamation is accordi ngly
liable to be struck down and we would have struck it down
herewith but for the fact that the el ections have since been
held to the Legislative Assenbly of the State and a new
House has cone into being. The issuance of a wit at this
juncture would be a futile one. But for the said fact, we
could certainly have considered restoring the disnissed
CGover nirent to office and reactivating t he di ssol ved
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Assenbl y. In any event, the judgnment of Karnataka High
Court is set aside.

MEGHALAYA
(Transferred Case.Nos. 5 and 7 of 1992)
399. In March 1990, Hill Peoples’ Union, to which the
petitioner, CGonald Stone Massar, bel onged and several other
State political parties and certain independent MLAs | oined
together to form a 'Front’, known as Meghalaya United
Parliamentary Party (MJPP). This Front had a nmmjority in
the Assenbly and forned the Governnment headed by Shri B.B.
Lyngdoh. On July 25, 1991, the then Speaker of the House,
Shri  P.R Kyndiah Arthree was el ected as the | eader of the
opposition group knownas United Meghalaya Parlianentary
Forum (UWPF), which was |led by the Congress Party to which
Shri  Kyndi ah bel onged: He clained the support of the
majority of nmenbers in the House and requested the Governor
to invite him to form the - Government. Ther eupon the
CGovernor requested Shri Lyngdoh to prove his majority on the
fl oor of the House. On August 7, 1991, a special session of
the Assenbly was convened to pass a notion of confidence in
the Mnistry. On the notion being noved, thirty nenbers
supported it and twenty-seven voted against it. Bef ore
announci ng the result, however, the Speaker announced that
he had received a conplaint against five independent MAs in
the ruling coalition alleging disqualification under the
Anti-defection Law /and that he was forthwith suspending
their right to vote. This resultedin an -uproar in the
Assenbl y. The sessiion had to be adjourned. On August 11
1991, the Speaker sent identical” show cause notices to the
said five independent M.As on the basis of  the. conplaint
filed by one Shri H S. Shylla.~ On August 16, the five M.As
sent their replies denying that they have joined any of the
parties as alleged. They affirned that they continue to
remai n i ndependents. On August 17, 1991 the Speaker passed
an order disqualifying all the 5 M.As on the basis that four
of themwere Mnisters in the Lyngdoh Mnistry and  one of
them (Shri Chanberlain Marak) was the Deputy Governnent
Chief Whip. The disqualification, it nay be noted, was not
on the ground alleged in the show cause noti ce.
400. Meanwhile, on the Governor’'s advice, the Chief Mnister
sunmoned the session of the Assenbly for Septenmber 9, 1991
for passing a vote of confidence. The Speaker refused to
send the notices of the session to
280
the five M.,As disqualified by him He al so made
arrangenents to. ensure that the said five menbers are not
allowed to enter the Assenmbly. On Septenber 6, 1991, four
of the said five M.As approached this Court and obtained an
interim order staying the operation of the orders of the
Speaker dated August 7, 1991 and August 17, 1991. (one
menber, Shri Ch. Marak, did not obtain any such.-orders).
On conming to know of the order of this Court, the Speaker
i ssued a press statenent saying that he does not accept. any
interference by any court with his order dated August 7,
1991 di squal i fying five nenbers. He i ssued strict
instructions to the security guards not to allow the said
five nenbers to enter the Assenbly prem ses. In this
expl osive situation, the Governor adjourned the Assenbly
indefinitely by an order dated Septenmber 8, 1991. After a
brief interval and on the advice of the Governor, the
Assenbly was again sumoned to neet on Cctober 8, 1991.
Meanwhil e, a contenpt petition was filed by the said four
MLAs in this Court against the Speaker. They conpl ai ned
that his action in preventing themfromentering into the
Assenbly prem ses and from acting as nenbers of the Assenbly
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was in violation of the orders of this Court dated Septenber
6, 1991. On Cctober 3, 1991, this Court passed another
order affirmng that all authorities of the State including
the Governor nust ensure that the orders of this Court dated
Septenber 6, 1991 are inplenented. Accordingly, the said
four independent MLAs were issued invitation to attend the
session on October 8, 1991. The agenda relating to the
busi ness of the House showed two itens for consideration on
that day (1) a notion of confidence in the Governnment and
(2) a notion of no confidence in the Speaker

401.On Cctober 8, 1991, 56 M.,As apart from the Speaker
attended the session. The four M.As who were disqualified by
the Speaker but who had obtained orders fromthis Court al so
attended but not Shri Ch.. Marak who did not obtain any
orders fromany court.  After the notion of confidence in
the CGovernment was put to vote, the Speaker declared that 26
voted for the nmotion and 26 against. |In counting the votes
casts in favour of the notion, he excluded the votes of the
sai d four i ndependent M.As again.  Holding that there was a
tie, he cast his vote against the notion and declared the
notion lost. He then _adjourned the House sine di e,
evidently with a viewto ward off the passing of notion
against hinmself. The thirty, MAs (including the said four
i ndependent M_AS) however, continued to stay in the House.
They el ected a Speaker from anbng thensel ves and continued
the business of the Assenbly. The new Speaker found on a
scrutiny of the records relating to voting on the notion of
confi dence that actually 30 menbers have signed in favour of
the notion and 26 against. Accordingly, he declared that
the nmotion of confidence in the Government was carried.
They al so passed the nmotion of no confidence in the Speaker
Shri  Kyndi ah. The 26 nmenbers who had voted against the
notion had, of course, left the House by that tine. The
said 30 MAs thereafter sent a letter to the Governor
affirmng that they had voted in favour of the Governnent
and also in favour of the notion of no confidence in the
Speaker. In’ spite of all this, the Chief Mnister received
a letter dated COctober 9, 1991 fromthe Governor adyvising
himto resign in
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view of the proceedings of the Assenbly dated October 8,
1991. The Covernor observed in his letter that the dispute
about the Speaker not taking cognizance of the orders of the
Supreme Court was a natter between the Speaker ~and the
Supreme Court and in that view of the natter, ~the Chief
M nister should resign. |mediately, thereupon, the Chief
M ni ster apprised his advocate in the Suprene Court of the
said letter of the Governor. The counsel brought the matter
to the notice of this Court and at 4.00 p.m on the sane day
(Cctober 9, 1991), this Court passed the follow ng order
"Since the matter is extrenely urgent, we deemit  fit to
pass this further order asking the Governor while taking any
deci si on on the question whether the Government has lost the
noti on of confidence and lost its majority in the House, to
take into account, the two earlier orders dated Septenber 6,
1991 and October 3, 1991 of this Court and also to take into
account how the aforesaid four appellants had cast their
vote." No heed was paid to this order and on Cctober 11, 199
1, the President of India issued a Proclamation under
Article 356 of the Constitution declaring that he was
satisfied on the basis of a report from the Governor of
Meghal aya and other information received by him that a
situation has arisen in which the Government of the State
cannot be carried on in accordance with the provisions of
the Constitution. He accordingly dismssed the Governnent
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and dissolved the Assenbly. Before proceeding further, it
nmay be nentioned that by an order dated Cctober 12, 1991, a
Constitution Bench of this Court set aside the order of the
Speaker dated August 17, 1989.

402. Both Houses of Parliament duly net and approved the
Procl amat i on.

403. It is a matter of deep regret that the Governor of
Meghal aya did not think it his constitutional duty to give
effect to the orders of this Court, not even after a
specific direction to that effect. He could not have been
unaware of the obligation created by Article 144, viz., the
duty of all authorities, civil and judicial, in the
territory of Indiato act in aid of the Suprene Court and
its orders. By order dated GCctober 9, 1991, he was
specifically requestedto take into account the orders of
this Court while decidi ng-whether the Governnent has | ost
the confidence of the House and yet he ignored the sane and
reported to the President that the Mnistry has lost the
confidence of the House. W are intrigued by the strange
| ogic of the Governor that obedience to the orders of this
Court relating to the disqualification of nenbers of the
House is a matter between the Speaker and the Suprenme Court.
Evidently, he invoked this strange logic to enable him to
say as he wanted to say or as he was asked to say, as the
case mmy be that the Speaker’'s decision that the Mnistry
has | ost the confidence of the House, is valid and effective
at any rate, so far as he is concerned. ~ The Governor ought
to have noted that this Court had stayed the operation of
the orders of the Speaker disqualifying the four independent
menbers, which neant that the said four MLAs were entitled
to participate in the proceedings of the Assenbly and to

vot e. They did vote in favour of the notion expressing
confidence in the Governnment. The Speaker was, however,
bent upon
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unseating the Governnent by neans fair or foul and with that
view was openly flouting the orders of this Court. He

nmanaged to declare that the Governnent has lost the
confidence of the House by excluding the votes of the said
four nenbers in clear violation of the orders of this Court.
It is surprising that the Governor chose to turn Nelson's
eye wupon the m sdeeds of the Speaker and also chose to
refuse to take note of the proceedings of the mmjority of
nmenbers taken wunder the Speakership of another nenber
elected by them It is equally curious that the Governor
chose to report that a situation has arisen where the
CGovernment of the State cannot be carried on.in ~accordance
with the provisions of the Constitution. The violation of
the provisions of the Constitution was by Shri Kyndi ah’ and
not by the Mnistry in office and yet Article 356 was
resorted to by the President to dism ss the Governnent on
the basis of such a report. That even such an ex facie
unconstitutional Proclanmation was approved by both Houses of
Par | i ament shows wup the inadequacy of the saf eguard
envisaged in clause (3) by which provision mich store was
| aid by the counsel appearing for the Union of India as well
as those supporting the inpugned Procl anmations.

404. In this case too, the Proclamation recites that the
requisite satisfaction was arrived at on the basis of the
report of the CGovernor and the other information received by
the President but no such information or material has been
brought to our notice. W nust conclude that there was none
and that the recital to that effect is a mnmere mechanica
one.

405. W nust say in fairness to Shri Parasaran, |earned
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counsel appearing for the Union of India that he did not
seek to defend the Proclamation in this case.
406. Accordingly, we hol d t he Procl amati on as
unconstitutional . But for the fact that since the date of
Procl amation, fresh elections have been held to the Assenbly
and a new House has cone into existence, we would have
certainly issued the wit and directed the restoration of
the Lyngdoh Mnistry to officeand restored the Assenbly as
wel | .

NAGALAND
407. Elections to the Nagaland Assenbly were held in
Novermber 1987. The strength of the Assenbly was 60. The
position energing fromthe election was : Congress (1) 35,
Naga National Denocratic Party 13 and |Independents 7. The
Congress (1) Party forned the Government with Shri  Hoki she
Sema as the Chief ~Mnister. |In August 1988, a split
occurred in the ruling party whose strength was 34 at that
time, one menber having died. The particulars of the split
in the party are the following : On July 28, 1988, 13 of the
34 MLAs informed the Speaker of the Assenbly that they have
di ssoci ated fromthe ruling party and have forned a separate
party called "Congress Ruling Party". They requested the
Speaker for allotment of separate seats for them in the
Assenmbly, the session of which was to comrence on August 28,
1988. On July 30, 1988 the Speaker held that a split had
occurred within the neaning of the Xth Schedule of the
Constitution in the ruling party. Shri Vamuzo was one anobng
the said 13
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M_,As. He informed the Governor on July 31, 1988 that he has
secured the support of 35 of the 59 nenbers of the Assenbly
and was in a position to formthe Mnistry inthe State. At
this stage, the Chief Secretary to the GCovernnent of
Nagal and wote to Shri Vamuzo on August 3, 1988 that
according to the information received by him the group of
13 MAs aforesaid were wongfully confined by him Shr
Vamuzo denied the sane and invited the Chief Secretary to
cone and verify the truth of the allegation from the said
menbers thensel ves. The nmenbers stated before the  Chief
Secretary that they were free agents and were not confined
by anyone. On August 6, 1988 the CGovernor of Nagaland sent
a report to the President of India about the formation of
Congress Ruling Party. He reported that in the past 25
years, 11 Governnents have been formed and that 13 M.As who
had di ssoci ated thensel ves fromthe Congress (1) Party were
allured with nmoney. He characterized the said weaning away
of the 13 menbers as "incredible |ack of politicall nmorality
and conplete disregard to the wishes to the electorate on
the part of the breakaway Congressnen". He also stated that
the said 13 persons were kept in forcible confinenent by
Shri  Vamuzo and anot her person and that the story-of  split
in the party is not true. He characterized the recognition
accorded to the said group of 13 menbers by the Speaker as
hasty. He also spoke of political ’'horse-trading . —and
machi nations. He referred to the insurgency in Nagal and and
that indeed some of the nenbers of the Assenbly were having
contacts wth the insurgent groups. He reported that the
stability of the State may suffer due to the said episode
and further that if the present affairs are allowed to
continue, a serious devel opment may ensue.
408. The Chief Mnster, Shri Hoki she Semm, probably finding
that he has lost the nmpjority support in the House,
submitted his resignation to the Governor and recomended
the inposition of the President’s rule. On August 7, 1988,
the President issued the Proclamation under Article 356
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assum ng the functions of the Governnent of the State of
Nagal and. The CGovernnent was di smissed and the Assenbly
di ssol ved. The action was chall enged by Shri Vanmuzo by way
of a wit petition in the Guwahati H gh Court being C.R No.
1414 of 1988. The wit petition was heard by a Division
Bench conprising the Chief Justice and Hansaria, J. Both the
| earned Judges agreed that the validity of the Proclamation
can be exam ned by the court and that the Procl amati on under
Article 356 is not inmune fromjudicial scrutiny. But on
the question of the effect and operation of Article 74(2),
they differed. The |earned Chief Justice held "the Union
cannot be conpelled to tender any information to this Court
covered by Article 74 of the Constitution relevant to the
di ssol uti on of the Nagal and Assenbly. | amalso of the view
that the Union of India can legally <claim all docunents
relevant to the dissolution of the Nagaland Assenbly as
privileged documents and a ’'class’ documents under Section
123 of the Evidence Act. Therefore, the objection that the
courts| do not have powers to call for the information from
the President of |Indiainwviewof Article 74(2) of the
Constitution -is sustained. Since the Nagaland Legislative

Assenbly is
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di ssol ved by the two Houses of Parliament, no relief can be
granted in the circunstances of this case". Accordingly, he
proposed to dismiss the wit petition. Hansaria, J.

however, took a contrary view. The |earned Judge held that
the material which formed part of “other information” but
has not been produced before the court, does not form part
of the advice tendered by the Council of Mnisters to the

Pr esi dent . The court is, therefore, entitled to see the
said material and for that purpose the Union of India nust
be given ten days’ tinme for producing  the sane. I f,

however, they decline to do so, the court would have no
alternative but to act upon the present material and the
Union of India will have to take the consequences of such a
course. The | earned Judge did not propose to dispose of the
wit petition but to wait for ten days and then ‘pronounce
the final orders. In view of the said difference of
opinion, the matter was referred to-a third Judge, but
before the third Judge could hear the matter, the Union of
India nmoved this Court for grant of special |eave. Speci a
| eave was granted and the proceedings in the H gh~ Court
st ayed.
409. W have discussed the effect and scope of Article 74(2)
el sewhere. In the light of the same, the view taken by
Hansaria, J. (as he then was) nust be held to be the correct
one and not the view taken by the | earned Chief Justice.
Thi s special |eave petition is accordingly disposed of 'with
the above direction. |nasmuch as fresh el ections have since
been held, the H gh Court may consider the advisability of
proceeding with the matter at this point of tine.

MADHYA PRADESH, RAJASTHAN AND H MACHAL PRADESH
410. In the elections held in February 1990, the BJP energed
as the mpjority party in the Assenblies of Utar Pradesh,
Madhya Pradesh, Rajasthan and H machal Pradesh and forned
t he Government therein.
411. On Decenber 6, 1992, the Ram Jannabhoom -Babri Masjid
structure (disputed structure) was denolished by the kar
sevaks who had gathered there in response to appeals by the
BJP, VHP, Bajrang Dal, Shiv Sena and sone ot her
or gani sati ons.
412. Following the denplition at Ayodhya on Decenber 6,
1992, the CGovernnent of Uttar Pradesh resigned. It was
dismssed by the President and the Legislative Assenbly




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 211 of 224

di ssol ved by a Proclamati on under Article 356 issued on the
sanme day. The Procl amation does not refer either to the
report of the Governor nor does it say that the President
had received any information otherwise. Be that as it nay,
the wvalidity of the said Proclamation not being in issue
bef ore us, we need not express any opinion in that behalf.

413. The demplition of the disputed npbsque had serious

repercussi ons all over the country as also in sone
nei ghbouring countries. A nunber of tenples were reportedly
denol i shed there. Serious disturbance to law and order

occurred in various parts of the country resulting in
consi derable | oss of lives and property. By an order dated
Decenmber 10, 1992 issued under Section 3(1) of the Unlawfu
Activities (Prevention) Act, 1967 (37 of 1967),
285
the Governnent of India banned several alleged comunal
organi sati ons including RSS, VHP and Bajrang Dal.

MADHYA PRADESH
414. On Decenber 8, 1992, the Governor of WMadhya Pradesh
sent a report to the President 'setting out the "fast
deteriorating law and order situation in the State in the
wake of wi despread acts of violence, arson and |looting". He
observed in his report that "the lack of faith in the
ability of the State Governnent to stemthe tide primarily
because of the political |eadership’s overt and covert
support to the associate comunal organisations seem to
point out that there is breakdown of ~the  administrative
machinery of the State". He .Followed it up wth another
report on Decenber 10, 1992 wherein he nmentioned about the
vi ol ence spreading to hitherto peaceful areas. On Decenber
13, 1992, he sent his third report enclosing the photocopy
of a letter received fromthe Executive Director, Bharat
Heavy Electricals Limted (BHEL), Bhopal dated Decenber 11
1992. The said letter, said the Governor, indicated the
"abject faiure of the |law and order machinery to | provide
safety and security to life and property in the areas in and

around BHEL factory". The letter also spoke /of "the
pressure brought on the adnministration to accompdate the
so-called kar sevaks in BHEL area". The Governor /termned

them as extrenely serious devel opnents that deserve a high-
| evel probe. The third report further stated that "with the
reported statenent of the Chief Mnister Shri Sunder - La
Patwa that the decision of banning the RSS and VHP was
unfortunate, the State Governnment’s credibility to sincerely
i mplement the Center’s direction in the matter i's under a
cloud ... there is a question mark as to how BJP - |eaders
like Shri Patwa who swore by the values and traditions of
the RSS will be able to inplenent the ban bothin letter and
spirit. The VHP's decision to observe Decenber 13 as ' Bl ack
Day’ all over the country to protest against the above-
nmentioned ban and its decision to observe protest week
agai nst these ’'heinous |aws’ from Decenber 14 to 20 are
noves fraught wth danger, particularly in the present
context". The Governor reconmended that “considering this
and | ooked in the background of the RSS, etc., contenplating
on a fresh strategy to chalk out its future plan and the
possibility of the | eaders of the banned organi sati ons goi ng
underground taking advantage of the soft reaction of the
Admi ni stration have reasons to be convinced that there
shoul d not be any further delay in inmposition of President’s
rule according to Article 356 of the Constitution of India".

H MACHAL PRADESH

415. The Governor of Hi machal Pradesh sent a report on
Decenber 15, 1992 wherein he stated inter alia : "There is
no dispute on the point that the Chief Mnister and his
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cabi net had instigated the kar sevaks from H machal Pradesh
to participate in the kar seva on Decenber 6, 1992. Sone of
the Mnisters expressed their desire even openly, provided
the party high command pernmitted to do so. Consequently, a
| ar ge nunber of kar sevaks including some BJP MAs
participated in the kar seva from H macha
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Pr adesh. A nenber of the Vidhan Sabha publicly adnmitted
that he had participated in the demolition of the Babr
Masjid (Indian Express dated Decenber 15, 1992, Chandigarh
Edition). Though Shri Shanta Kumar net me on Decenber 13,
1992 and had informed ne that he desired to inplenment the
ban orders inposed by the Governnent of India on RSS, VHP
and three other organi sations and that he has already issued
directions in this regard but since the Chief Mnister
hinmself is a nenber of RSS, therefore, he is not in a
position to inplement these directions honest |y and
ef fectively. Most of the people of the State also fee
alike. ... As a matter of fact, when the Chief Mnister
hi nsel f and sone of the coll eagues are nenbers of the banned
RSS, then it~ is not possible for the admi ni strative
machinery to inplenent the ban honestly, especially when
some of the Mnisters are openly criticising the ban on
these communal organi sations.” He, therefore, reconmended
i nposition of the President’s rule.

RAJASTHAN

416. The report of the Governor of Rajasthan, recommending
imposition of the President’s rule, stated ‘the follow ng
facts : The Governnent of Rajasthan has played ’'an obvious
role’ in the Ayodhya episode. ~The BJP has control over RSS,
VHP and Bajrang Dal which are now banned by the Centre. The
said ban is not being inplenented at all. I|ndeed,  one of
the Mnisters had resigned and along with 22 M.As and 15, 500
BJP workers had participated in the kar seva at Ayodhya on
Decenber 12, 1992. They were given a royal send off and
when they returned, they were given-a simlar royal  welcone
by the influential people in the/political set-up/ running
the Governnent. The | aw and order has been very  bad for
nore than a week, the doninant character being  the anti-
mnority on whomlargely atrocities have been conmtted.
The adm nistration could not function effectively under the
present political set-up. He expressed the apprehension
t hat it would be extrenely difficult to expect t he
adm nistration to function objectively, effectively and in
accordance with the rule of law and that a situation has
arisen in which the Governnment of the State cannot be
carried on in accordance wth the provisions of t he
Consti tution.

417. On Decenber 15, 1992, the President issued  three
Procl amations dismssing all the three Governnments in Madhya
Pradesh, Raj asthan and H machal Pradesh and di ssol ving their

Legi sl ative Assenblies. The action was purported to be
taken on the basis of the reports of the Governors concerned
as well as on the basis of other information received. The

validity of the Proclamati ons was chal |l enged i nmedi atel y by
filing wit petitions in the appropriate H gh Courts. The
Madhya Pradesh High Court allowed the same which is
chal |l enged by the Union of India in Cvil Appeal Nos. 1692,
1692-A to 1692-C of 1993. The wit petitions relating to
Raj ast han and H machal Pradesh were withdrawn to this Court
and are nunbered as Transferred Case No. 9 of 1993 and
Transferred Case No. 8 of 1993 respectively.
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418. The petitioners challenged the Proclamation as nmala
fide, vitiated by extraneous considerations and an instance
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of political vendetta. It is submitted that incidents of
di sturbance to |aw and order cannot attract action under
Article 356. |In any event, in H machal Pradesh, there was

not a single instance. Al the three GCovernments were
faithfully inplenenting all the Central and State |aws. The
i mpugned Proclamations, it is subnmtted, are the result of
internal differences anong the | eaders of the Congress Party
and are not supportable in |aw.

419. It is submitted by the I|earned counsel for t he
petitioners that the inposition of the President’s rule in
the States of Madhya Pradesh, Rajasthan and Hi machal Pradesh
was mala fide, based on no satisfaction and was purely a
political act. Mere fact that comrunal disturbances and/or
i nstances of arson and | ooting took place is no ground for

i mposing the President’s rule. Indeed, such incidents took
place in several Congress (1)ruled States as well in
particular, in the State of Maharashtra on a rmuch |arger

scale hand yet no action was taken to displace those
Governnment's whereas action was taken only against BJP

CGover nrent s It~ is pointed out that so far as Hi macha
Pradesh is concerned, there were no comunal disturbances at
all. There was no | aw and order problemworth the nane.

Even the GCovernor’'s report did not speak of any such
incidents. The Governnents of Madhya Pradesh, Raj asthan and
H machal Pradesh, /it i's argued, cannot be held responsible
for what happened at ‘Ayodhya on Decenber 6, 1992. For that
incident, the Government of Uttar ~Pradesh had resigned
owni ng responsibility therefor and it was di sm ssed. That
is not under challenge. But the Governnents of these three
States were in no way connected with the said i ncident and
could not have been dismssed on account of ‘the said
i nci dent. It is also pointed out that according to the
report of the Governor of Himachal Pradesh, the Chief
M nister met himand indicated clearly that he was desirous
of and was inplenenting the banand that sone arrests were
al so made. In such a situation, there was no reason for the
Governor to believe, or to report, that the Chief 'Mnister
is not sincere or keen to inplenent the ban on ‘the said
or gani sati ons. As a matter of fact, the Tribunal wunder
Unl awful Activities (Prevention) Act, 1967, has declared the
ban on RSS as illegal and accordingly the ban has since been
revoked. The non-inplenentation of an illegal ban cannot be
made the basis of action under Article 356. Assum ng that
there was such an inaction or refusal, it cannot be nmade a
ground for dismssing the State Governnent and for
di ssolving the Assenbly. The Uni on Governnent has also not
di scl osed what other material/information they had received
on the basis of which the President had acted, though a
recital to that effect has been made in the Proclanations.
The action taken by the President cannot be justified by
produci ng the nmaterial gathered |later. The respondents nust
di scl ose the information that was before the President. when
he issued the inpugned Procl amations. The \Wite Paper now
pl aced before the Court was not in existence on Decenber 15,
1992. The mani festos issued by the BJP fromtine to tine
cannot constitute the information referred to in the
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Procl amati ons not, in any event, legally relevant nateri al
The counter filed by the Union of India in WMdhya Pradesh
Hi gh Court in MP. No. 237 of 1993 (Sunderlal Patwa v. Union
of India62) does not refer to or disclose the other
i nformation received by the President. Even in the counters
filed in wit petitions questioning the Procl amat i ons
relating to Hi machal Pradesh and Raj asthan, no such nateria
is disclosed. It was the duty of the Union Governnent to
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have disclosed to the Court the material/information upon
which the requisite satisfaction was fornmed, nore so because
the Proclanmations thenselves do not refer to any such
mat eri al . Since they have failed to do so, an adverse
i nference should be drawn against them Article 74(2), it
is argued, does not and cannot relieve the Union of India of
this obligation. The power and remedy of judicial review,
it is argued, cannot be rendered ineffective with reference
to Article 74(2).

420. A counter-affidavit was filed by the Union of India in
the wit petition filed in the Madhya Pradesh Hi gh Court
guestioning the Proclamation with respect to that State.
Apart fromthe |egal contentions, the following facts are
stated therein :

421. The reports of the CGovernor disclosed that the State
CGovernment had niserably failed to protect the citizens and
property of the State against internal disturbance. On the
basis of  the said reports, the President fornmed the
requi site satisfaction

422. The ‘circunmstances in the State of MP. were different
from several other States where too serious disturbance to
aw and order took place. There is no conparison between
both situations. "Besides Bhopal, overall situation in the
State of MP. was such that there were sufficient and cogent
reasons to be satisfied that the Governnment in the State
could not be carried on in accordance wi'th the provisions of
the Constitution.. It is denied that there was no law and
order situation in the State". The Governor’s reports are
based upon relevant nmaterial and are nmade bona fide and
after due verification.

423. The all egati ons made against Shri Arjun Singh, Mnister
for Human Resource Devel opnent are basel ess. The  deci sion
was a collective decision of the Council of Mnisters. No
conparison with regard to the State of affairs in the  State
of Madhya Pradesh can be made with those of other States.
The CGovernor of Madhya Pradesh having reported that the
constitutional nmachinery in the State had broken down, the

Procl amati on of President’s ‘rule is justified and
constitutional
424. In the counter-affidavit filed in the wit  petition

(Transferred Case No. 8 of 1993) relating to - H nmachal-
Pradesh, the very sane objections as are put forward in-the
counter-affidavit filed in the Madhya Pradesh case have been
reiterated. 1In the para-wise replies, it is stated that the
events of Decenber 6, 1992 were not the handiwork of few
persons but that "the public attitude and statements of
various groups and political parties including BJP led to
the destruction of the structure in question 'and caused
great damage to the very secular fabric of the country and
created comuna

62 MP. No. 237 of 1993
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discord and disharnony all over the country including
H machal Pradesh". It is stated that the repercussions  of
the event cannot be judged by conmparing the nunber  of
persons killed in different States. It is asserted that the
Council of Mnisters and the President "had a wealth of

material available to themin the present case which are
rel evant to the satisfaction formed under Article 356. They
were al so aware of the serious damage to comrunal amity and
har rony whi ch has been caused in the State of Madhya Pradesh
anong ot hers. They were extremely concer ned with
repercussi ons which events at Ayodhya might still have in
the States and the ways and nmeans to bring back normal cy not
only in the | aw and order situation but also communal amty
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and harnony which had so badly damaged as a result of the
activities, attitude and stand of inter alia the party in
power in the State". It is also stated that, according to
the definite information available to the Governnent of
I ndia, nmenmbers of the RSS were not only present on the spot
at Ayodhya but actually participated in the denmolition and
that they were responsible for pronotion of conmunal
di shar nony. It is for this reason that it was banned. It
is also asserted that the action was taken by the President
not only on the basis of the report of the Governor but also
on the basis of other information received by him

425. In the counter-affidavit filed in the wit petition
relating to Rajasthan (Transferred Case No. 9 of 1993) it is
stated that after the demolition of Decenber 6, 1992,
vi ol ence started in various parts of the country leading to
loss of life and property. It is asserted that it is not
possi ble to assess the |law and order situation in different
States only on the basis of casualty figures. The situation
in each State has to be assessed differently. The avernent
of the petitioner that the State Governnent inplenented the
ban on RSS properly is denied. There is no requirement that
the report of the Governor should be addressed to the
President. It can also be addressed to the Prine Mnister.
Besi des the report ‘of the CGovernor, other information was
also available on which the President  had formed his

sati sfaction. The correctness, adequacy or sufficiency of
the material contained in the Governor’'s -report is not
justiciable and cannot be gone into by the  court. The

al l egations of nala fide, capricious and arbitrary exercise
of power are denied. No irrelevant material was taken into
consi deration by the President and hence, it isaverred, the
satisfaction of the President is not judicially reviewable.
426. The |earned counsel for Union of India and other
counsel supporting the inmpugned Procl amations put their case
thus : the main plank and the primary progranme of BIJP was
the construction of a Ramtenple at the very site where the
Babri Masjid stood. The party openly proclainmed that they
will renove relocate, as they called it the Babri Masjid
structure since according to themthe Babri ~Masjid was
superinposed on an existing Ramtenple by Enperor” Babur
The party cane to power in all the four States on the said
pl ank and since then had been worki ng towards the said goal
It is the one single goal of all the | eaders of BJP,  their
M nisters, Legislators and all cadres. For this purpose,
they have been repeatedly
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gat hering kar sevaks fromall corners at Ayodhya from tinme
to tine. In the days i medi ately preceding Decenber 6,

1992, their |eaders have been inciting and exhorting their
followers to denolish the Babri Masjid and to build a tenple
there. The M nisters in Madhya Pradesh, Hi nmachal - Pradesh
and Raj asthan took active part in organising and despatchi ng
kar sevaks to Ayodhya. \When the kar sevaks returned from
Ayodhya after denolishing the Masjid, they were wel coned as
heroes by those very persons. WMany of the Mnisters -and
Chief Mnisters were nmenbers of RSS and were protesting
against the ban onit. They could not, therefore, be
trusted to enforce the ban, not wi t hst andi ng t he
protestations to the contrary by some of them

427. The manifesto issued by the BJP on the eve of May/June
1991 midtermpoll states that the BIJP "seeks the restoration
of Ram Jannmabhoom in Ayodhya only by way of a synbolic
righting of historic wongs, so that the ol d unhappy chapter
of acri nony could be ended, and a Grand Nat i ona

Reconciliation effected". At another place under the head
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"Sri  Ram Mandir at Janmasthan", the followi ng statenent
occurs : "BJP firnmly believes that construction of Ram

Mandir at Janmasthan is a synmbol of the vindication of our
cultural heritage and national self-respect. For BIJP it is
purely a national issue and it will not allow any vested
interests to give it a sectarian and comrunal col our

Hence, the party is committed to build Sri Ram Mandir at
Janmast han by relocating superinposed Babri structure wth
due respect." Standing by thenselves, it is true, the above
statements may not nean that the programe envi saged
unl awful or forcible demolition of the disputed structure.
The said statenents are al so capabl e of bei ng understood as
nmeani ng that the party proposed to vindicate their stand in
courts that the disputed structure was in fact the Ram
Janmast han which was forcibly converted into a nosque by

Enperor Babur and that only thereafter they wll relocate
the said structure-and build Ramtenple at that site. But ,
says the  counsel, if we read the above statenents in the

light 'of the speeches and acts of the |eaders of the BIJP,
referred to in the Wite Paper issued by the Governnent of
India, there would hardly be any roomfor such beneficia

interpretation. The "White Paper on Ayodhya" issued by the
Government of India in February 1993, establishes the
conplicity of the  Bhartiya Janata Party as such in the
denolition of the disputed structure and its aftermath.

428. According to the statenment of the Union Hone M nister
nmade in Rajya Sabha on Decenmber 21, 1992, the counse

poi nted out, "all these kar sevaks, when they returned, were
recei ved by the Chief Mnisters and M nisters".

429. The counsel for the respondents argued further that
what happened on Decenber 6, 1992 did not happen.in a day.
It was the cul m nation of a sustai ned canpai gn carried on by
the BJP and other allied organisations over the last few
years. They had been actively canpaigning for t he
construction of Ram Tenple at the disputed site. They had
been speaking of relocating the disputed structure which
only nmeant that they wanted the di sputed structure renoved
and a Ram tenple constructed in that very place. The
several speeches of the |eaders of BJP and other ‘allied
parties, referred to in
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the White Paper, do clearly establish the said fact.
Indeed, in the manifesto issued by the BJP in connection

with the 1993 Ceneral Elections, there is not a word  of
regret as to what happened on Decenber 6,  1992. On the
contrary, the follow ng statenent occurs under the  heading
" Ayodhya"
" Ayodhya
In their actions and utterances, the forces of
pseudo-secul ari sm convey the unm st akabl e
i mpression of a deep repugnance for all things
Hi ndu. Indeed, in their mnds °'H ndu has
come to be associated with ’'conmmunal’. The
controversy over the Ram Janmabhoom tenple in
Ayodhya is a powerful illustration of this
phenonenon. For them '’ Sahnat’ is secular and
"Saf fron’” communal. Al though the facts of the
di spute are wel |l -known, certain features nerit
repetition. First, it was always apparent
that a vast mpjority of H ndus were totally
conmtted to the construction of a grand
temple for Lord Rana at the site where puja
has been perforned uninterruptedly since 1948
and where besides, no namaz has been offered
since 1936. The structure built by the Mghu
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Enperor Babur was viewed by the Hindus as a
synbol of national humliation

Second, the election of 1991 in Utar Pradesh
centred on the Ayodhya dispute. It was a
virtual referendum on Ram Jannabhoom and the
BJP wth its promse to facilitate the
construction of the Ram Tenple won the

el ection. However, this nandate did not
prevent the Congress and other pseudo-secul ar
parties from wilfully obstructing t he

initiatives of the Utar Pradesh CGovernnent.
Everything, fromadm nistrative subterfuge to
judicial delay, was used by the opponents of
the tenple to prevent the BJP Government from
fulfilling its promse to the electorate

On Decenber 6, 1992 kar sevaks fromall over
India assenbled ~in Ayodhya to begin t he
reconstruction of the Rama Tenple at the site
adjoining the garbha griha. Mtters took an

unexpect ed turn when, anger ed by t he
obstructive ~tactics of the Narasinha Rao
CGovernment, inordinate judicial delays and

pseudo-secul ari st taunts, the kar sevaks took
matters into their own hands, denolished the
di sputed- structure and constructed a makeshift
templ e for Lord Rana at the garbha griha
Oming responsibility for its inability to
prevent the denmpolition, the BJP Governnent
headed by Shri Kalyan Singh submitted its
resignation. A disoriented Central Governnent
was not —content wth the inposition of
President’s rule in Utar Pradesh. In
violation of denobcratic norms, the Centre
di smissed the BJP Governnents in Rajasthan
Madhya Pradesh and H nmachal Pradesh. Further
it banned the Rashtriya Swayansevak Sangh
Vi shwa Hi ndu Parishad and Bajrang Dal .

Wrst of all, in collusion with other rootless
forces the Government unleashed  a vicious
propaganda offensive ained at belittling the

Hi ndus. The kar sevaks were denigrated as
fascists, lunmpens and vandals, and Decenber 6,
was descri bed as a ’'national shane’ .
Recently, the CBI has
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filed charge-sheets agai nst | eaders of the BJP
and the Vishwa Hi ndu Parishad with the purpose
of projecting themas crimnals.

This relentless onslaught of the pseudo-
secul ar forces agai nst the people of India had
very serious consequences. For a start, it
created a w de enmotional gulf between the
rulers and the people. Ayodhya was a popul ar
i ndi ctment of the spurious politics of double-
st andar ds. Far fromrecognising it as such

the Congress and other anti-BJP parties used
it as a pretext for furthering the cause of
unprinci pled mnorityism

It is this mnorityism that prevents the
Congress, Janata Dal, Samajvadi Party and the
Conmuni st Parties fromcomng out wth an
unanbi guous decl aration of intent on Ayodhya.
Thus BJP is the only party whi ch is
categorical in its assurance to facilitate the
construction of the Rama Tenple at the site of
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the erstwhile Babri structure. That is what

the people desire."
430. The counsel further pointed out the significance of the
total inaction on the part of the top | eaders of the BJP
present near the disputed structure at Ayodhya on Decenber
6, 1992. They took no steps whatsoever to stop the
denolition. The kar sevaks had gathered there at their
i nstance. They had appeal ed to the kar sevaks to gather
there fromall comers of the country. Sone of these |eaders
had been speaking of denolition of the disputed structure to
enable the construction of Ram Tenple at that very place.
Even assuming that the assault on the disputed structure was
a sudden nove on the part of some kar sevaks, it is not as
if the denmplition took place in a couple of ninutes. It
nmust have certainly taken a few hours. |f the BIJP |eaders
present there really wanted to prevent it, they should have
appealed to the people and ought to have taken other
effective steps'to prevent the kar sevaks from denolishing
the structure.” There is no allegation anywhere in the wit
petition ‘or other naterial placed before the court that they
ever did so. If one reads the aforesaid statenents in the
mani festos of 1991 and 1993 in the light of the above facts,
it would be clear, says the counsel, that the denolition of
the disputed structure was the outcome  of the speeches,
programme and the /several canpaigns including Rath Yatras
undertaken by the /leaders of the BJP. It is neither
possible nor realistic to dissociate the -CGovernments of
Madhya Pradesh, Rajasthan and H nachal Pradesh fromthe acts
and deeds of their party. It is one party wth one
programe. Kar sevaks were sent by and wel comed back by the
M nisters and | egislators (belonging to BJP) of these three
States as well. Thereby they expressed and denonstrated
their approval of the deed done by the kar sevaks. It is
stated in the report of the H machal Pradesh Governor. that
the Chief Mnister hinself was a nmenber of the RSS. In the
report of the CGovernor of Madhya Pradesh also, it is stated
that the Chief Mnister and other Mnisters swre/ by the
val ues and traditions of the RSS.. The reports also indicate
that these CGovernments actively participated in~ organising
and despatching the kar sevaks to Ayodhya and wel coned them
and prai sed when they came back after doing the deed. Thus,
a comon thread runs through all the four BJP Governments

and binds themtogether, say the counsel. Al these four
Gover nnments had
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| aunched wupon a course of action in tandemwith top BJP
| eaders, which led to the denolition. Their actions and
deeds were contrary to the provisions of the Constitution
The nmanifestos of the party on the basis of which these
Covernments cane to power coupled with their speeches and
actions clearly denmonstrate a commpnness, an inseparable
unity of action between the party and t hese f our
Cover nment s. The very manifestos and their progranme of
action were such as to hurt the religious feelings of the
Muslim comunity. They negated the secul ar concept, a basic
feature of our Constitution. The denolition of the disputed
structure was no ordinary event. The disputed structure had
becomre the focal point, the bone of contention between two
religious conmunities. The process which resulted in the
denolition and the manner of in which it was perpetrated,
dealt a serious blowto the comrunal harnony and peace in

the country. It had adverse international repercussions as
well. A nunber of Hindu tenples were denolished in Pakistan
and Bangl adesh in reprisal of the demolition at Ayodhya. It

was difficult in this situation to ask the mnorities in the
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four States to have any faith in the neutrality of these

four administrations. It was absolutely necessary, say the
counsel, to recreate the feeling of security anobng the
Musl i ms. They required to be assured of the safety and
security of their person and property. It was not possible

with the BJP Governnents in power. They had to go.

431. The learned counsel for the respondents submtted
further that the RSS was banned on Decenber 10, 1992. The
Chief Mnisters of Hi machal Pradesh and Madhya Pradesh were
said to be the nmenbers of the RSS and adhering to its
tenets. In such circunstances, the respective GGovernors
were of the opinion that the said Chief Mnisters cannot be
expected to, or relied upon to, inplenment the ban sincerely.
It cannot be said to be an unreasonable or unfounded
opi ni on. It was also necessary to create a sense of
confidence in the people in general and in the minorities,
in particular, that the Governments would be acting pronptly
and sternly to prevent comunal incidents. Fol | owi ng
Decenber 6 incident, there were reports of destruction of a
| arge nunber of tenples in the adjoining countries. These
reports, it was apprehended, may add fuel to the fire. The
situation was deteriorating.  Wat happened on Decenber 6
was no ordinary event. It had touched the psyche of the
mnority comunity. The entire nation was put in turnoil
Allowi ng a party whichhad consciously and actively brought
about such a situation to continue in office in these three
States would not. have helped in restoring the faith of
peopl e in general and of the minorities in particular in the
resol ve of the Central GCovernment to abide by and inplenent
the constitutional values of equality, peace and public
order. It is no answer to say that disturbance took place
on a much larger scale in certain States ruled by Congress
(1) Party (in particular in Maharashtra) and that no ' action
was t aken agai nst those Gover nnent’s. Stating the
proposition in such sinplistic terns is neither acceptable
nor realistic. One should look at the totality  of the
pi cture, say the counsel, and not 'to the isolated incidents
whi ch took place either before or after the denolition: It
is not even a question of punishing the Governnents for what
happened on Decenber 6, 1992. The real question
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was who created this turmoil in the life of the nation  and
who put the nation’s soul in tornent. The immediate need
was the restoration of the faith of the people in the
impartiality of the administration, in the secular
credentials of the nation and to ensure not only that the
ban on the alleged conmmunal organisations is effectively
i mpl enented but also to ensure that the admi nistration  acts
pronmptly and inpartially in maintaining the | aw and order
The Central Covernment, submitted the counsel, acted wth
this perception and it cannot be said either that ‘the said
action was outside the purview of Article 356 or that it was
mala fide or that there was no nmaterial on which the
President could be reasonably satisfied that the dism ssal
of these State Governments was indeed called for, subnitted
t he | ear ned counsel for Union of India and ot her
respondents.

432. Wth a view to denpnstrate his submission that judicia
approach and judicial processes are not appropriate to judge
the various situations calling for action under Article 356,
Shri  Parasaran gave the followi ng scenario : The Union
Council of Mnisters was apprehensive of the safety of the
di sputed structure once the BIJP cane to power in Utar
Pr adesh. It was repeatedly reminding the State Governnent
in that behalf. Al the time, the State Governnent and its
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Chief Mnister were assuring the Union of India, the
Nati onal Integration Council and even the Suprenme Court,

through statenents, affidavits and representations that the
State Governnent was conmmitted to the safety of the disputed
structure and that it would ensure that no harmcomes to it.
The Central CGovernnent was sceptical of these assurances.
But suppose it had taken action under Article 356, dism ssed
the CGovernnment of Uttar Pradesh sone tine prior to Decenber
6, 1992 on the ground that it did not have any faith in
t hose assurances, the court could well have found fault with
the action. The court would have said that there was no
basis for their apprehension when the State Governnent
itself represented by the Chief Mnister and other high
officials was repeatedly assuring everyone including the
Supreme Court that they will protect the structure. There
was no reason not to believe themand that the action taken
under Article 356-is, therefore, unjustified, being based
upon mere suspi cion. But, 1in the event, the Centra
Governnment  did not take action and the disputed structure
was denol'i shed wi-th enornbus consequences and repercussi ons.
This only shows, says Shri Parasaran, that these natters
cannot be weighed in golden scales and that judicia
approach and assunptions are ill-suited to such situations.

433. Having given our earnest consideration to the matter,
we are of the opinion that the situation. which arose in
these States consequent upon the denolition of the disputed
structure is one which cannot be assessed properly by the
court. Shri Parasaran is right in-his submission that what
happened on Decenber 6, 1992 was no ordinary event, that it
was the outcome of a sustained canpaign carried out over a
nunber of years throughout the country and that it was the
result of the speeches, acts and deeds of several | eaders of

BJP and other organisations. The event had serious
repercussions not only within the country but outside as
well. It put
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in doubt the very secular credentials of this nation and
its Government and those credentials had to be ‘redeened.
The situation had nmany dinensions, social, rel i'gi ous,
political and international. Rarely do such occasions arise
inthe life of a nation. The situation was an extraordi nary
one; its repercussions could not be foretold at that tinme.
Nobody could say with definiteness what would happen and
wher e? The situation was not only unpredictable, it was a
fast-evolving one. The comunal situation was tense: It
coul d expl ode anywhere at any time. On the material~ placed
before us, including the reports of the CGovernors, we cannot
say that the President had no relevant material before. him
on the basis of which he could formthe satisfaction /that
the BJP CGovernnents of Madhya Pradesh, Rajasthan and
H machal Pradesh cannot dissociate thenselves “from the
action and its consequences and that these Governnents,
controlled by one and the sanme party, whose |eading lights
were actively canpaigning for the denolition of the disputed
structure, cannot be dissociated fromthe acts and deeds  of
the leaders of BJP. 1In the then prevailing situation, the
Uni on of India thought it necessary to ban certain
organi sations including RSS and here were CGovernnents which
were headed by persons who "swire by the values and
traditions of the RSS' and were giving "overt and covert
support to the associ ate conmunal Organisation"” (vide report
of the Governor of Madhya Pradesh). The CGovernor of
H machal Pradesh reported that "the Chief Mnister hinself
is a nenber of RSS'. The Governor of Rajasthan reported
that the ban on RSS and ot her organi sations was not being
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i npl enented because of the intinmate connection between the
nmenbers of the Government and t hose organi sations . The

three Governors al so spoke of the part played by the nenbers
of the CGovernnent in sending and wel coming back the Kkar
sevaks. They also expressed the opinion that t hese
CGovernments cannot be expected, in the circunstances, to
function objectively and inmpartially in dealing with the
enmerging |law and order situation, which had all the on nous
maki ngs of a communal conflagration. |If the President was
satisfied that the faith of these BJP Governnents in the
concept of secularismwas suspect in view of the acts and
conduct of the party controlling these Governments and that
in the volatile situatiion that devel oped pursuant to the
dermolition, the Governnent of these States cannot be carried
on in accordance with the provisions of the Constitution, we
are not able to say that there was no relevant material upon
whi ch he could be so satisfied.. The several facts stated in
the counter-affidavits and the nmaterial placed before us by
the Union of India cannot be said to be irrelevant or
ext raneous to the purpose for which the power under Article
356 is to be exercised. As pointed out by us supra (under
the heading ’'Judicial “Review) we cannot question the
correctness of the material produced and that even if part
of it is not relevant to the action, we cannot interfere so
long as there is some relevant material  to sustain the
action. | f the /President was sati sfi ed t hat t he
Covernments, which have already acted contrary to one of the
basic features of the

The fact that the ban was held to be unsustainable |ater
on by the appropriate Tribunal is not relevant while judging
the situation obtaining in the days follow ng the
denol i tion.
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Constitution, viz., secularism cannot be trusted to do so
in future, it is not possible to say that in the situation

then obtaining, he was not justified in believing so. Thi s
is precisely the type of situation, which the court cannot
judge for lack of judicially nanageable standards. The

court would be well advised to | eave such conplex issues to
the President and the Union Council of Mnisters to dea
wi t h. It was a situation full of - many inponderabl es,
nuances, inplications and intricacies. There were too -many
ifs and buts which are not susceptible of judicial scrutiny.
It is not correct to depict the said Proclamations as the
outcome of political vendetta by the political® party in
power at the Centre against the other political party in

power in sone States. Probably in such matters, the
ultimate arbiter is the people. The appeal should be to the
peopl e and to people alone. The chal |l enge to the

Proclamation relating to these three States is, therefore,

liable to fail

434. W may sunmari se our concl usi ons now.
(1) Article 356 of the Constitution confers
a power upon the President to be exercised
only where he is satisfied that a situation
has arisen where the Government of a State
cannot be carried on in accordance wth the

provisions of the Constitution. Under our
Constitution, the power is really that of the
Union Council of Mnisters with the Prine
M ni ster at its head. The sati sfaction
contenplated by the article is subjective in
nat ur e.

(2) The power conferred by Article 356 wupon
the President is a conditioned power. It s




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 222 of 224

not an absolute power. The existence of
material which may conprise of or include the
report(s) of the Governor is a pre-condition
The satisfaction nust be formed on relevant
material. The recomendations of the Sarkaria
Conmission wth respect to the exercise of
power under Article 356 do nerit serious
consi deration at the hands of all concerned.
(3) Though the power of dissolving of the
Legislative Assenbly can be said to be
implicit in clause (1) of Article 356, it mnust
be held, having regard to the over al
constitutional schene that the President shal
exercise it only after the Proclamation is
approved by both Houses of Parlianment under
cl ause (3) and not Dbefore. Until such
approval, ~the President can only suspend the
Legi sl ati ve Assenbl y by suspendi ng the
provisions of Constitution relating to the
Legi sl ative Assenbly under sub-clause (c) of
clause (1).  The dissolution of Legislative
Assenbly i's not ‘a matter of course. It should
be resorted” to only where it is f ound
necessary for achieving the purposes of the
Procl amati on.

(4) The Procl amation under clause (1) can be
i ssued only where the situation contenplated
by the clause arises. 1n such a situation
the Governnent has to go. There is no room
for holding that the President can take over
sone of the functions and powers of the State
CGovernment whil e keeping the State Governnent
in office. There cannot be two Governments in
one sphere.
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(5) (a) C ause (3) of Article 356 is
conceived as a check on the power of the
President and also as a safeguard against
abuse. In case both Houses of = Parlianent
di sapprove or do not approve the Proclamation
the Procl amation | apses at the end of the two-
nonth peri od. In such a case, Governnent
whi ch was dism ssed revives. The Legislative
Assenbl y, which may have been kept in
suspended aninmation gets reactivated. Si nce
t he Procl amati on | apses and i's not
retrospectively invalidated the acts done,
orders nmade and | aws passed during the period
of two nonths do not becone illegal or - void.
They are, however, subject to review, repea
or nodification by the Governnment/Legislative
Assenbly or other conpetent authority.

(b) However, if the Proclamation is approved
by both the Houses within two nonths, the
Government (which was disnmssed) does not
revive on the expiry of period of Proclanation
or on its revocation. Simlarly, if the
Legi sl ati ve Assenbly has been di ssolved after
the approval under clause (3), the Legislative
Assenbly does not revive on the expiry of the
period of Proclamation or on its revocation
(6) Article 74(2) nerely bars an enquiry
into the question whether any, and if so, what
advice was tendered by the Mnisters to the
Presi dent . It does not bar the court from
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calling upon the Union Council of

M nisters (Union of India) to disclose to the
court the material upon which the President
had fornmed the requisite satisfaction. The
material on the basis of which advice was
tendered does not beconme part of the advice.
Even if the material is |looked into by or
shown to the President, it does not partake
the character of advice. Article 74(2) and
Secti on 123 of the Evidence Act cover
different fields. It may happen that while
defending the Proclamation, the Mnister or
the official concerned may claimthe privilege

under Section 123. |If and when such privil ege
is clainmed, it will be decided on its own
nmerits in accordance with the provisions of
Section 123.

(7 The Procl amation under Article 356(1) is
not immune fromjudicial review The Suprene
Court or the High Court can strike down the
Proclamationif it is found to be mala fide or
based on wholly irrelevant or ext raneous
gr ounds. The del etion of clause (5) [which
was i ntroduced by 38th (Amendnent) Act] by the
44t h/(Amendnent) Act, renoves the cloud on the
reviewability of the action. When call ed
upon, the Union of Indiahas to produce the
material on the basis of which action was

taken.. It cannot refuse to do so, if it seeks
to defend the action. The court will not go
into the correctness of the material or its
adequacy. Its enquiry “is Llimted to see

whet her the material “was relevant to the
action. Even if part of
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the material is irrelevant, the court' cannot
interfere so long as there is sone 'materia
which is relevant to the action taken

(8) | f t he court strikes down t he
Procl amation, it has the power to restore the
di sm ssed Governnent to office and revive and
reactivate the Legislative Assenbly wherever
it my have been dissolved or kept- under

suspension. |In such a case, the court has the
power to declare that acts done, orders passed
and I aws made during t he period t he
Procl amati on was in force shall remai n
unaffected and be treated as valid. Such

decl arati on, however, shall not preclude the
CGovernment/ Legi sl ative Assenbl y or ot her
conpetent authority to review, repeal or
nodi fy such acts, orders and | aws.

(9) The Constitution of India has created a
federation but with a bias in favour of the
Centre. Wthin the sphere allotted to the
States, they are suprene.

(10) Secularismis one of the basic features
of the Constitution. Wiile freedom of
religion is guaranteed to all persons in
India, fromthe point of viewof the State

the religion, faith or belief of a person is

i material. To the State, all are equal and
are entitled to be treated equally. In
matters of State, religion has no place. No

political party can simultaneously be a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 224 of 224

religious party. Politics and religion cannot
be m xed. Any State Governnent which pursues
unsecular policies or unsecular course of
action acts contrary to the constitutiona
mandat e and renders itself anenable to action
under Article 356.
(11) The Procl amation dated April 21, 1989 in
respect of Karnataka (Civil Appeal No. 3645 of
1989) and the Procl anation dated Cctober 11
1991 in respect of Meghal aya (Transferred Case
Nos. 5 and 7 of 1992) are unconstitutional).
But for the fact that fresh elections have
since taken place in both the States and new
Legi sl ative Assenblies and Governments have
come into existence we would have formally
struck down the Procl amations and directed the
revival and restoration of the respective
CGovernments and Legisl ative Assenbli es. The
Cvil Appeal No. 3645 of 1989 and Transferred
Cases Nos. 5 and 7 of 1992 are allowed
accordingly. Civil Appeal Nos. 193 and 194 of
1989 relating to Nagal and are di sposed of in
terns of the opinion expressed by us on the
meani ng and purport of Article 74(2) of the
Consti tuti on.
(12) The Procl amations dated January 15, 1993
in Trespect of Madhya Pradesh, - Rajasthan and
H machal Pradesh concerned in Gvil Appea
Nos. 1692, 1692-A to 1692-C of 1993, 4627-4630
of 1993, Transferred Case (C) No. 9 of 1993
and Transferred Case No. 8 of 1993
respectively are not unconstitutional. The
Cvil Appeals are allowed and the judgment of
the Hi gh Court of Madhya Pradesh in
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MP. (C No. 237 of 1993 is set aside. The
transferred cases are di sm ssed.

435. In the |light of the reasons given and conclusions

recorded hereinabove, we find ourselves in agreement wth

the conclusions 1, 2 and 4 to 7 in the judgnent ~of our

| earned Brother Sawant, J. delivered on behalf of hinself

and Kuldip Singh, J. W are also in broad agreenment wth

conclusion 8 in the said judgnent.

436. No orders on interlocutory applications.

437. There shall be no order as to costs in these matters.
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