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JUDGMENT
The foll owi ng Judgnment of the Court was delivered:
W TH
WRIT PETITIONS NOS. (€ NOS. 5328/80, ,9229-30/82 ClVIL
APPEALS NOS. 721/85, 722/85, 723/85, 724/85, 2173-76/91,
2551/91 AND WRIT PETITIONS (C) NOS. 13644-45/84
S.C. AGRAVWAL, J.:

These wit petitions and appeal s rai se comon questions
relating to the wvalidity of the Arned Forces (Special
Powers) Act, 1958 (as anended) enacted by Parlianent
(hereinafter referred to as "the Central Act’) and the Assam
Di sturbed Areas Act, 1955 enacted by the State Legislature
of Assam (hereinafter referred to as 'the State Act’).

The Central Act was enacted in 1958 to enable Certain
speci al powers to be conferred upon the nenbers of the armed
forces in the disturbed areas in the State of Assam and the
Union Territory of Mnipur. By Act 7 of 1972 and Act 69 of
1986 the Central Act was anmended and it extends to the whole
of the State of Arunachal Pradesh, Assam Mani pur, Meghal ya,
M zoram Nagal and and Tripura. The expression "disturbed
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area" has been defined in Section 12(b) to nmean an area
which is for the tine being declared by notification under
section 3 to be a disturbed area. Section 3 nakes provision
for issuance of a notification declaring the whole or any
part of State or Union Territory to which the Act is
applicable to be a disturbed area. In the said provision, as
originally enacted, the power to issue the notification was
only conferred on the Governor of the State or the
Admi ni strator of the Union Territory. By the Anendment Act
of 1972 power to issue a notification wunder the said
provision can also be exercised by the Central Government.
Under Section 4 a conmm ssioned officer, warrant officer
non- conmi ssi oned officer or any other person of equivalent
rank in the arned forces has been conferred special powers
in the disturbed areas in respect of matters specified (n
clauses (a) to (d) of the said section. Section 5 inposes
requirement that a person arrested in exercise of the powers
conferred under ~the Act nust be handed over to the officer
i ncharge of the nearest police station together wth a
report of _the circunstances occasioning the arrest. Section
6 confers  protection to persons acting under the Act and
provi des that no prosecution, suit or other |egal proceeding
shall be instituted, except wth the previous sanction of
the Central Governnent, -against any person in respect of
anything done or purported to be done in exercise of the
powers conferred by the act.

The state Act was enacted with~ a view to make better
provision for the' suppression of dis-order and for
restorati on and mai nt enance of public order in the disturbed
areas in Assam Section 2 of the Stat Act also defines
di sturbed area to nmean an area which is for the tinme being
declared by notification under Section 3 to be a disturbed
area. Section 3 days down that the State Governnent may, by
notification in the official gazette of Assam declare the
whol e or any part of any district of Assam as nay be
specified in the notification, to be a disturbed area.
Sections 4 and 5 confer on a Magistrate or police officer
not below the rank of sub-Inspector or Havildar i'n case of
Armed Branch of the police r any officer of the Assam R fles
not below the rank of Havildar/Jamadar powers simlar to
those conferred under clauses (a) and (b) of Section 4 of
the Central Act. Section 6 confers protection simlar to
that conferred by Section 5 of the Central Act.

C. A Nos. 721-724 of 1985 arise out of the wit
petitions [Civil Rule Nos. 182 of 1980,192 of 1980 and 203
of 1980] filed in the Gauhati Hi gh Court.

In CGvil Rule Nos.182 of 1980 and 192 of 1980 the
validity of the Central Act as well as the State Act. and
the notifications dated April 5, 1980 |ssued thereunder were
chal l enged, while in civil Rule No. 203 of 1980 the
procl amati on dated Decenber 14,1979 issued by the President
under Article 356 the Constitution and the Assam Preventive
Detenti on Ordinance, 1980 were challenged. In Gvil Rule No.
182 of 1980 a | earned Single Judge of the Hi gh Court passed
an ex-parte order staying the notification dated Apri
5,1980 issued by the Governnent of Assam under the Centra
Act. An appeal was filed against the said order of the
| earned Single Judge before the Division Bench of the High
Court. All these three Civil Wit petitions and the appea
were transferred to the Delhi H gh Court by this Court and
were registered as Civil Wit Petitions Nos. 832-34 of 1980
and L.P.A. No. 108 of 1990 in the Delhi H gh Court. A
these matters were disposed of by a Division Bench of the
said High Court by judgnent dated June 3,1983. The High
Court has observed that in CWP. No. 834/80 [Civil Rule No.
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203 of 1980] the challenge was to the validity of the Assam
prevention Detention Ordi nance, 1980, which had been
repl aced by Assam Preventive Detention Act, 1980 and the
validity of the said Act had not been challenged. The said
Wit petition was, therefore, disnmissed on the ground that
it will be an exercise in futility to deal with the vires of
the Ordinance. As regards L.P.A No. 108 of 1980 it was
observed that since the min Wit petition was being
di sposed of on merits, the said decision would govern the
L. P. A, The High Court has examined Civil Wit petitions Nos.
832-33 of 1980 on nerits. The H gh Court has upheld the
validity of the Central Act and has held that parlianment was
conpetent to enact the Central Act in exercise of statutory
power conferred wunder Entries 1 and 2 of List | read with
Article 246 of the Constitution. The High Court has also
held that the provisions -of the Central Act cannot be held
to be viol ative of Articles 14,19 and 21 of the
Constitution. As regards the State Act the H gh Court has
held that / the Assam Rifles is a part and parcel of other
arned forces of Union of India as postulated in Entry 2 of
List 1 of the Constitution and the State Legislature of
Assam could not legislate wth regard to Assam Rifles.
Sections 4 and 5 of the State Act, to the extent they confer
certain powers on the personnel of Assam Rifles, have been
held to be beyond the Ilegislative power of the State
| egislature and the words " or any officer of the Assam
Rifles not belowthe rank of Havildar” in Section 4 and the
words "or any officer of the Assam Rifles not bel ow the rank
of Jammdar" in Section 5 of the State Act have been struck
down and rest of the provisions of the State Act have been
uphel d. The declarations issued by the Governor Assam under
Section 3 of the Central Act and Section 3 of the State Act
have al so been upheld by the Act. CGvil Appeals Nos. 721-24
of 1985 have been filed by the petitioners in the wit
petitions against the said judgnment of the Del hi Hi gh Court.
The State of Assam has not filed any appeal against the
decision of the H gh Court striking down the aforenentioned
words in Sections 4 and 5 of the State Act.
Cvil Rule Nos. 2314,2238 and 2415 of 1990 and G vi

Rule No. 11 of 1991 were filed in_ the Gauhati H gh Court
wherei n proclamati on dated Novenber 27,1990 pronul gated by
the Governnent of India under Article 356 of the
Constitution as well as declaration dated Novenber 27,1990
i ssued under Section 3 of the Central Act and decl aration
dat ed Decenber 7,1990 issued under Section 3 of the State
Act were challenged. In these wit petitions the Validity of
the Central Act as well as the State Act was also
chal l enged. All these Wit petitions were disposed of by a
Di vi sion Bench of the Gauhati H gh Court by Judgnment dated
March 20,1991. Since the proclamtion dated Novenber 27,
1990 issued wunder Article 356 of the Constitution-of India
had expired during the pendency of the Wit petitions the
H gh Court observed that the relief sought in that regard
had becone infructuous. The Hi gh Court has held that the
qguestions regarding the validity of the Central Act and the
State Act were concluded by the earlier Judgnment of the
Del hi High Court and the same cannot be reopened. Taking
note of the report of the Governor of Assamto the president
of India which led to the proclamati on Under Article 356 of
the Constitution the H gh Court has held that only sone of
the districts in the state of Assamas nmentioned in the said
report could be declared as disturbed areas. The H gh Court
has, therefore, directed that notification dated Novenber
27,1990 issued wunder the Central Act and notification dated
Decenmber 7,1990 i ssued under t he Central Act and
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notification dated Decenber 7,1990 issued under the State
Act shall apply only in respect of the districts of

Di brugarh, Tinsukia, Sibsagar, Jorhat, Nagaon, Dhemgji,
Lakhi npur Sonitpur, Darrang, Nalbari Barpeta and the city of
the Gauhati and shall not apply in the districts of
Col aghat, Morigaon, Dhubri, Kokrajhar, Bongal gaon, Goal para,
Kanrup (except the city of Gauhati), Karbi Anglong, North
Cachar Hills, Cachar, Karinganj and Hailakandi. The High
Court has also directed the Central Government under the
Central Act and the State Governnment under the State Act to
review every calendar nonth whether the two notifications
are necessary to be continued. The H gh Court has also
directed that |egal points decided by the High Court in the
earlier decisions in Nungshi Tonmbi Devi V. Rishang Kei shang,
1982(1) GLR 756, and The Civil Liberties and Human Ri ghts
Organi sations (CLAHRO V. P. K. Kukrety, 1988 (2) GLR 137,
be made known to ~Conmissioned officers, Non-comm ssioned
Oficers, warrant O ficers and, Havildars and has further
directed the Central Government and Governnment of Assamto
issue the following instructions to the above nmentioned
of ficers:-

(a) Any person arrested by the

arnmed forces or - other arned forces

of the Union shall ~ be handed over

to the nearest police station with

| east possi bl e del ay and be

pr oduced bef ore t he near est

magi strate w thiin 24 hours fromthe

time of arrest.

(b) A person who ei-t her had

conmtted a cognizable or against

whom reasonabl e suspicion exists

such persons al one are to be

arrested, innocent persons are not

to be arrested and later to give a

clean chit to them as is being

"white'.

Cvil Appeals Nos. 2173--76 of 1991 have been filed by
the Union of India, the State of Assam and ot her respondents
inthe wit petition against the said judgnent ~of the
Gauhati High Court dated March 20, 1991 in Cvil “Rul es Nos.
2314, 2238 & 2415 of 1990. Civil Appeal No. 2551 of 1991 has
been filed by the petitioner in Cvil Rule No. 11 of 1991
agai nst the said judgnent. The appellant in the CGvil Appea
No. 2551 of 1991 has died and the said appeal has abated.

In the Wit petitions filed under Article 32 of the
Constitution the validity of the Central Act and the State
Act as well as the notifications issued the said enactnents
declaring disturbed areas in the States of Assam Mani pur
and Tripura have been challenged. In these wit petitions
al | egati ons have been nade regarding infringenent-of human
rights by personnel of arned forces in exercise of the
powers conferred by the Central Act. The notifications
regardi ng declaration of disturbed areas have ceased to
operate. The allegations involving infringenent of rights by
personnel of arned forces have been inquired into and action
has been taken against the persons found to be responsible
for such infringements. The only question that survives for
consideration in these Wit petitions is about the validity
of the provisions of the Central Act and State Act.

We have heard Shri Shanti Bhushan, Ms. Indira Jaisingh
Shri Kapil Sabil on behalf of the petitioners in the wit
petitions and in the civil appeals we have heard Shri P.K
Goswani on behalf of the petitioners in the wit petitions
filed in the High Court. The |earned Attorney CGeneral has
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addressed the Court on behalf of the Union of India. The
Nati onal Human Rights Conmission has been permitted to
intervene and Shri Rajiv Dhavan has addressed the Court on
its behal f.

As noticed earlier, the provisions contained in the
State Act are also found in the Central Act which contains
certain additional provisions. The Subnissions on the
Validity of the provisions of the Central Act would cover
the challenge to the wvalidity of the State Act. W woul d,
therefore, first deal with the questions relating to the
validity of the Central Act. But before we do so we wll
briefly take note of the earlier legislation in the field.

The Police Act of 1861, in sub-section (1) of 15,
enpowers the state Governnent to issue a proclanmation
declaring that any area subject to its authority has been
fond in a disturbed or in a dangerous state and thereupon in
exerci se of the power _conferred under sub-section (2) the
I nspector CGeneral of Police or other officer authorised by
the State’ Governnent in that behalf can enploy and police
force in addition to the ordinary fixed conplenent, to be
quartered-in the area specified in such proclanmation. Sub-
section(6) of Section 15 prescribes that every such
procl amati on i ssued under sub-section (1) shall indicate the
period for which it isto remainin force, but it my be
withdrawn at any time or continued fromtine to tine for a
further period or periods as the State Governnent nmay in
each case think fit to direct. The police  Act nmakes no
provi sion for deploynent of armed forces.

To deal with the situation arising in certain provinces
on account of the partition of ~the country in. 1947 the
Governor Ceneral issued four - Odinances, nanely, - (1) The
Bengal Disturbed Areas (Special Powers of ~Arnmed  forces)
Ordi nance, 1947 ( 11 of 1947); (2) The Assam Di sturbed Areas
(Special Powers of Arned Forces) Odinance, 1947 (14 of
1947); (3) The East Punjab —and Delhi Disturbed Areas
(Special Powers of Arned Forces) Ordinance, 1947 (22 of
1947). these Odinances were replaced by the Arnmed Forces
(Special Powers) Act, 1948 (Act No. 3 of 1948). Sections 2
and 3 of the said Act provided as follows: -

"section 2. Speci al powers of

of ficers of mlitary or air

forces.- Any conmi ssioned officer

warrant officer or non-conm ssi oned

officer of H's Majesty’'s Mlitary

or air forces may, in any area in

respect of which a proclamation

under Sub-section (1) of Section 15

of the Police Act, 1861 (V of 1861)

is for the tine being in force or

which is for the time being by any

form of words declared by the

provincial Government under any

other law to be di sturbed or

danger ous areas, -

(a) |If in his opinion it is

necessary so to do for t he

mai nt enance of public order, after

giving such warning, if any, as he

may consider necessary, fire upon

or otherw se use force, even to the

causing of death, agai nst any

per son who is acting in

contravention of any law or order

for the tinme being in force in the

said area prohibiting the assenbly
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of five or nore persons or the
carrying of weapons or of things
capabl e of being used as weapons;
(b) arrest wi thout warrant any
per son who has conmitted a
cogni zabl e of fence, or agai nst whom
a reasonabl e suspicion exists that
he has committed or is about to
conmit a cogni zabl e of fence;

(c) enter and search, wi t hout
warrant, any premises to make any
such arrest as aforesaid, or to
recover any person believed to be
wongfully restrai ned or confined,
or any property reasonabl y
suspected to be stol en property, or
any arms believed to be unlawfully
kept, in such prem ses.

Section 3. Protection of  persons
acti'ng under this Act, -

No prosecution, suit or other l|ega
proceedi ng shall be instituted,
except with the previous sanction
of the Central CGovernnent, against
any person in respect of anything
done or purporting to be done in
exerci se of the powers conferred by

Section 2."
This Act was a ‘tenporary statute enacted for a period
of one year. It was, however, continued till it was repeal ed

by Act 36 of 197.

Thereafter the Central Act was enacted by Parlianent.
it was known as the Armed Forces [Assam and Manipur ]
Speci al powers Act, 1958 and it extended to the whole of the
State of Assamand the Union Territory of Manipur. As a
result of the anendments made therein it is now described as
the Armed Forces [Special Powers] Act, 1958 and it extends
to the whole of the Stat of ‘Arunachal Pradesh, Assam
Mani pur, Meghal aya, M zoram Nagaland and Tripura. Under
Section 3 of the Act as originally enacted the power to
declare an area to be a disturbed area was conferred on the
CGovernor of Assamand the Chief Conmm ssioner of Manipur
Section 3 was anended by Act 7 of 1972 and power to declare
an area to be a 'disturbed area’ has al so been conferred on
the Central Governnent. In the Statenment ~of Objects and
Reasons of the Bill which was enacted as Act 7 of 1972 the
following reason is given for conferring on the Centra
CGovernment the power to make a declaration under| Section 3:-

"The Arned For ces [Assam and

Mani pur] Special Powers Act, 1958,

enmpowers only the Governors of the

States and the Administrators of

the Union Territories to declare

areas in the concerned State or

Union Territory as "disturbed"

Keeping in viewthe duty of the

Union Under article 355 of the

Constitution, i nter alia, to
pr ot ect every State agai nst
i nt er nal di st ur bance, it is

consi der ed desirabl e t hat t he
Central Governnment should al so have
power to decl are ar eas as
"di sturbed", to enable its arned
forces to exercise the specia
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powers."

The relevant provisions of the Central Act are as
under : -

2. Definitions.- In this Act,

unl ess t he cont ext ot herw se

requires, -

XXXXX XXXXX XXXXXX

(b) "disturbed area" neans an area
which is for the tine bei ng
decl ared by notification under
Section 3 to be a disturbed area;
XXXX  XXXXX XXXXXXX

3. Power to declare areas to be
di sturbed areas. -

If, in relation to any State or
Union Territory to which this Act
ext ends, the ~Governor of that Stat
or the Administrator of that Union
Territory or the Centra
Government, -in either case, is of
the opinion that the  whole or any
part of such State or Uni on
Territory, as the case maybe, is in
such a di st urbed - or danger ous
condition that the wuse of arnmed
forces in aid of the civil power is
necessary, the Governor of that
State or the Administrator of that
Union Territory or the Centra
CGovernment, as the case may Dbe,
nay, by notification in the
official CGazette, declare the whole
or such part of such state or Union
Territory to be a disturbed area.

4. Special powers of the arned
forces.- Any conmi ssioned officer
warrant officer, non-conm ssioned
officer or any other person of
equi valent rank in the arned forces
may, in a disturbed area, -

(a) If heis of opinion that it is
necessary so to do for the
mai nt enance of public order, after
giving such due warning as he my
consi der necessary fire upon or
ot herwi se use force, even to the
causi ng of deat h, agai nst any
per son who is acting in
contravention of any law or order
for the tine being in force in the
di sturbed area prohi biting t he
assenbly of five or nobre persons or
the carrying of weapons or of
things capable of being used as
weapons or of fire-arns, ammunition
or expl osi ve substances;

(b) If heis of opinion that it is
necessary so to do, destroy and
arnms dunp, prepared or fortified
position or shelter from which
arnmed attacks are nmade or are
likely to be nade or are attenpted
to be made, or any structure used
as training canp for ar med
vol unteers or utilised as a hid-out
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by arned gangs or absconders wanted
for any offence;
(c) arrest, wthout warrant, any
per son who has conmitted a
cogni zabl e of fence or agai nst whom
a reasonabl e suspicion exists that
he has committed or is about to
conmit a cogni zabl e of fence and may
use such force as may be necessary
to effect the arrest;
(d) enter and search wi t hout
warrant any premises to nake any
such arrest as aforesaid or to
recover any person believed to be
wongfully restrained or confined
or any property reasonabl y
suspected to ~be stolen property or
any arms, _anmmunition or explosive
substances bel i eved to be
unlawful Iy kept in such prenises,
and may for that purpose use such
force as may be necessary.
5. Arrested persons to be nmade over
to the police.- Any person arrested
and taken into custody wunder this
Act shall be /made over to the
officer in charge of the nearest
police station. wth the I east
possi ble delay, together wth a
report of the ci rcumst ances
occasioning the arrest.
6. Protection to persons acting
under Act.- No prosecution, suit or
other legal proceeding shall be
instituted, except wi th the
previous sanction of the Central
Government against any person in
respect of anyt hi ng done or
purported to be done in exercise of
the powers conferred by this Act."
In addition to the powers conferred under ~the Act,
provision is made for wuse of armed forces in the foll ow ng
provi sions contained in Sections 130 and 131 of the Crinmna
Procedure Code, 1973 (for short Cr. P.C):-
"Section 130. wuse of arnmed forces
to disperse assenbly.- (1) If any
such assenbly cannot be otherw se
di spersed, and if it s necessary
for the public security that it
shoul d be dispersed, the Executive
Magi strate of the highest rank who
is present nmay cause it to be
di spersed by the armed forces.
(2) Such Magistrate nmay require any
officer in command of any group of
persons bel ongi ng to the arned
forces o disperse the assenbly with
the help of the arnmed forces under
his command, and to arrest and
confine such persons formng part
of it as the Magistrate may direct,
or as it may be necessary to arrest
and confine in order to disperse
the assenbly or to have them
puni shed according to | aw
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(3) Every such officer of the arned

forces shall obey such requisition
in such manner, as he thinks fit,
but in so doing he shall use as
little force, and do as little

injury to person and property, as

may be consistent with dispersing

the assenbly and arresting and

det ai ni ng such persons.

Section 131. Power to certain armned

force of ficers to di sperse

assenbly. - When the public security

is manifestly endangered by any

such assenbly and no Executive

Magi strate can be conmuni cat ed

with, any conmissioned or gazetted

officer of the armed forces my

disperse such assenmbly w<ith the

hel p of the arned forces under his

conmand, and may arrest -and confine

any persons forming part of it, in

order to disperse such assenbly or

that they may be puni shed according

to law, but if, while he is acting

under this section, it becones

practicable for / himto conmunicate

with an Executive Magistrate, he

shall do so, ‘and hencef orward obey

the instructions of the Magistrate,

as to whether he shall or shall not

continue such acting."

Provisions on the sane |ines were contained in Sections
129 to 131 of the Criminal procedure Code, 1898.

In this context, it may be nentioned that under Section
23(1) of +the Reserve Forces Act, 1980 in Engl and power has
been conferred on the Secretary off the State, at any time
when occasion appears to require, to call out the whale or
so many as he thinks necessary, of the nmenbers of the Arny
or Air Force Reserve to aid the civil power in the
preservation of the public peace. In  sub-section (2) of
Section 23 of the said Act it is provided that for the sane
purpose, on the requisition in witing of ajustice of the
peace, any officer commanding her Majesty’'s forces or the
regular air force in any town or district nay call out the
men of the Arny Reserve or Air Force Reserve, as the case
may be, who are there resident, or so many of them as he
thi nks necessary. Under the Queen’s Regul ations for the Arny
1975, para 111 0002, a service commander who received a
request from the civil power for assistance in order to
mai ntain peace and public order is under a duty at once to
informhis inmediately superior service authority - and the
M nistry of Def ence, but if, in very excepti ona
ci rcunmst ances, a grave and sudden energency arises which, in
the opinion of the commander present, demands his i mediate
i ntervention to protect life and property, he nust act on
his own responsibility, and report the matter as soon as
possible to the chief officer of police and to the service
authorities. [See: Hal sbury’s Laws of England, Fourth
Edition, Vol. 41, pp. 27-28, para 25].

The | earned counsel for the petitioners inthe wit
petitions filed inthis Court as well as in the wit
petitions filed in the H gh Court and the |earned counse
for the intervener have assailed the validity of the Centra
Act on the ground that it 1is beyond the legislative
conpetence of parliament. They have also challenged the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 38

validity of the various provisions of the Act on the ground
that the sane are violative of the provisions of Articles
14, 19 and 21 of the constitution. W would first exanm ne
t he subni ssions of the | earned counsel regarding |egislative
conpetence of parliament to enact the Central Act. For that
purpose it is necessary to take not of the relevant entries
inthe Union List (List |I) and the State List (List Il) in
the Seventh Schedule to the Constitution

Prior to the Constitution (Forty-Second Anendnent) Act,
1976, the relevant entries were as follows: -

"List I-Union List, Entry 2. Naval,

Mlitary and air forces, any other

armed forces of Union.

List Il-State List, Entry 1. Public

order (but not including the use of

naval , mlitary or air force or any

other armed force of the Union in

aid of the Cvil power)."

By the Constitution (Forty-Second Anendnent) Act, 1976,
Entry 2A° was inserted in the Union List. The said entry
roads as follows :-

"2A. Depl oynent of any arned force

of the Union or - any ~other force

subj ect to the control of the Union

or any contingent or wunit thereof

inany state in aid of the civi

power , power s, jurisdiction

privileges and 'liabilities of" the

menbers of such  forces while on

such depl oynent . "

Entry 1 of the State List was anended to read as
under: -

"Public order (but not including

the use of any naval, nilitary or

air force or any other armed force

of the Union or of any other force

subj ect to the control of the Union

or of any contingent or . unit

thereof in aid of civil power."

By the said anmendnent Article 257A was al so inserted
which was in the following terms: -

"Article 257- A Assi st ance to

States by depl oynment  of ar med

forces or other forces of the

Union. -(1) the Government of India

may deploy any arned force of the

Uni on or any other force subject to

the control of the Union for

dealing with any grave situation of

| aw and order in any State.

(2) Any arned force or other force

of any contingent or wunit thereof

depl oyed under clause (1) in any

State shall act in accordance with

such directions as the GCovernnent

of India may issue and shall not,

save as otherw se provided in such

directions, be subject to the

superintendence or control of the

State Governnent or any officer or

authority subordinate to the State

Gover nment .

(3) Parlianment may, by |aw, specify

the powers, functions privileges

and liabilities of the nenbers of
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any force or any contingent or unit

t hereof depl oyed under clause (1)

during t he peri od of such

depl oyrment . "

Article 257A was deleted by the Constitution (Forty-
Forth Amendment) Act, 1976 but no change was nmade in Entry
2A of the Union List.

Wi | e exam ni ng t he | egi slative conpet ence of
parliament to nake a law what is required to be seen is
whet her the subject matter falls in the State List which
Parliament cannot enter. If the law does not fall in the
State List, Parlianment would have | egislative conpetence to
pass the law by virtue of the residuary powers under Article
248 read with Entry 97 of the Union List and it would not be
necessary to go into the question whether it falls under any
entry in the Union List or the Concurrent List. [See : Union
of India v. HS. ~Dhillon, 1972(2) SCR 33 at pp. 61 and 67-
68; S.P. Mttal v. Union of India, 1983(1) SCR 729 at p.
769-770; and Kartar Singh v. State of Punjab, 1994 (3) SCC
569 at pp. 569 at pp. 629-630]. What is, therefore, required
to be examined is whether the subject matter of the Centra
Act falls in any of the entries in the State List. The
subm ssion of the |earned counsel for the petitioners and
the Intervener is that the Central Act is a law with respect
to "Public Order" and falls under Entry | of the State List.
The | earned Attorney CGeneral of India has on the other hand,
submitted that the Central Act does not fall under any entry
inthe State list and, as originally enacted in 1958, it was
a | aw made under Article 248 read with Entry 97 of the union
List and after the Fort y- Second Amendnent of the
Constitution it is a law falling under Entry 2A-of the Union
Li st.

Shri Shanti Bhushan has urged that under Entry 1 of the
State list the State Legislature has been conferred the
excl usive power to enact a law providing for nmaintenance of
public order. This power does not, however, extend to the
use of arned forces in aid of the civil power and that
parlianment has been enpowered to nmake a law in that regard
and this position has been nade explicit by entry 2A of the
Union List. The submission is that the useof the armed
forces in aid of the Cvil power contenplates the use of
armed forces under the control, continuous supervision and
direction of the executive power of the state and that
parlianment can only provide that whenever the —executive
authorities of a State desire, the wuse of arned forces in
aid of the civil power would be permissible but the
supervi sion and control over the use of arned forces has to
be with the civil authorities of the State concerned. It has
been urged that the Central Act does not nmke provision for
use of arned forces in aid of the civil power in this sense
and it envisages that as soon as the whole o any part of a
State has been declared to be disturbed area under Section 3
of the Central Act menbers of armed forces get independent
power to act under Section 4 of the Central Act and to
exercise the said power for the maintenance of public order
i ndependent of the control or supervision of any executive
authority of the state. The |earned counsel has subnitted
that such a course is not perm ssible inasnuch as it amounts
to handing over the maintenance of public order in a State
to armed forces directly and it contravenes the
constitutional restriction of permtting use of arnmed forces
only in aid of civil power., It is further urged that the
expression "civil power" in Entry 1 of the State List as
well as in Entry 2A of the Union List refers to civil power
of the State CGovernment and not of the Central Government.
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Shri Dhavan has subnmitted that the power to deal with
"public order " in the widest sense vests with the States
and that the Union has the exclusive power to |egislate and
deternmine the nature of the use for which the arnmed forces
may be deployed in aid of the civil power and to | egislate
on an determne the conditions of deploynent of the armed
forces and the terms on which the forces would be so
depl oyed but the State in whose aid the arnmed forces are so
depl oyed shall have the exclusive power to determine the
purposes, the time period and the areas in which the arned
forces should be requested to act in aid of civil power and
that the State retains a final directorial control to ensure
that the arned forces act in aid of civil power and do not
supplant or act in substitution of the Cvil power.

A perusal of Entry 1 of the State List Wuld show t hat
while power to legislate -in order to maintain public order
has been assigned to the State Legislature, the field
enconpassing the use of arned forces in aid of the civi
power ' has been _carved out- from the said Entry and
| egi sl ative  power in respect of that field has been
expressly excluded. This neans that the State Legislature
does not have any legislative power with respect to the use
of the arnmed forces ~of the Union in aid of the Cvil power
for the purpose of maintaining public order in the State and
the Conpetence to make a law in that regard vests
exclusively in parliament. Prior to the Forty-Second
Amendnent to the Constitution such power could be inferred
fromEntry 2 of the Union List relating to naval, mlitary
and air forces and any other _armed forces of the Union as
well as wunder Article 248 read with Entry 97 of the Union
List. After the Forty-Second Amendnment the | egislative power
of parlianent in respect of deploynment of arned forces of
the Union or another force subject to the control of the
Union or any contingent or unit thereof in any State in aid
of the civil powers flows fromEntry 2-A of the Union List.
The expression "in aid of the civil power™ in entry 1 of the
State List and in Entry 2A of the Union List inplies that
depl oyment of the arned forces of the Union shall be for the
purpose of enabling the <civil power in the State to dea
with the situation affecting maintenance of —public order
whi ch has necessitated the depl oynent of the arned forces in
the State. The word "aid" postulates the continued
exi stence of the authority to be aided. This would nean that
even after deploynment of the arned forces the civil power
will continue to function. The power to nake a | aw providi ng
for deployment of the arned forces of the Union in aid of
the civil power in the State does not conprehend the power
to enact a law which would enable the armed forces of the
Union to supplant or act as a substitute for the civil power
inthe State. W are, however, wunable to agree with the
submi ssion of the |Iearned counsel for the petitioners that
during the course of such deploynment the supervision and
control over the use of arned forces has to be wth the
civil authorities of the State concerned or that the State
concerned will have the exclusive power to determne the
purpose, the time period and the areas within which the
arned forces should be requested to act in aid of civi
power. In our opinion, what is contenplated by Entry 2-A of
the Union List and Entry | of the State List is that in the
event of deploynment of the arned forces of the Union in aid
of the civil power in a State, the said forces shall operate
in the State concerned in cooperation with the civi
administration so that the situation which has necessitated
the depl oyment of the arned forces is effectively dealt with
and normalcy is restored.
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Does the Central Act enable the arned forces to
supplant or act as substitute for «civil power after a
decl arati on has been nmade under Section 3 of the Central Act
? In view of the provisions contained in Sections 4 and 5 of
the Central Act the question nust be answered in the
negative. The power conferred under clause (a) of Section 4
can be exercised only when any person is found acting in
contravention of any law or order for the tine being in
force in the disturbed area prohibiting the assenbly of five
or nore persons or the carrying of weapons or of things
capabl e of being used as weapons or of fire arns, anmunition
or explosive substances. In other words, the said power
condi tional upon the existence of a prohibitory order issued
under a law, e.g. C. P.C. or the Arns Act, 1959. Such
prohi bitory orders can be issued only by the civi
authorities of the: State. .  In the absence of such a
prohi bitory order -the power conferred under clause (a) of
Section 4 cannot be exercised. Simlarly, under Section 5 of
the Central Act there is a requirenment that any person who
is arrested and taken into custody .in exercise of the power
conferred by clause (c)) of Section 4 of the Act shall be
made over to the officer in~ charge of the nearest police
station with the least possible delay, together wth a
report of the circunstances occasioning the arrest.
Mai nt enance of public Oder involves cogni zance of offences,
search, seizure and arrest followed by registration of
reports o offences [FIRs], investigation, prosecution, tria
and , in the event of conviction, execution of sentences.
The powers conferred under the Central Act only provide for
cogni zance of offences, search, seizure and arrest and
destruction of arnms dunps and shelters and structures used
as training canps or as hide-outs for armed gangs. The ot her
functions have to be attended by the State Crimnal Justice
machi nery, viz., t he pol i ce, t he magi st r at es, t he
prosecuting agency, the courts, the jails, etc. This would
show that the powers that have been conferred under Section
4 of the Central Act do not enable the armed forces of the
Union t supplant or ac as substitute for the civil power of
the State and the Central Act only enables the arned forces
to assist the civil power of the State in dealing with the
di sturbed conditions affecting the nmaintenance of public
order in the disturbed area.

Under Section 3, as anended by Act 7 of 1972, the
Central CGovernment has been enpowered to declare an area to
be a disturbed area. There is no requirenent that it shal
consult the State CGovernnent before maki ng the declaration
As a consequence of such a declaration the power under
section 4 can be exercised by the armed forces and such a
declaration can only be revoked by the Central Government.
The confernent of the said power on the Central Governnent
regardi ng declaration of areas to be disturbed areas does
not, however, result in taking over of the state
adm nistration by the Arny or by other armed forces of the
Uni on because after such declaration by the Centra
Government the powers under Section 4 of the Central Act can
be exercised by the personnel of the arnmed forces only with
the cooperation of the authorities of the State Governnent

concerned. It is, therefore, desirable that the State
CGovernment should be consulted and its co-operation sought
while making a declaration. It would be useful to refer to

the report of the Sarkaria Conmission on Central-States
Rel ati on which has also dealt wth this aspect. The
Comm ssi on has observed:

7.5.01 .... Cearly, the purpose of

depl oyment  whi ch is to restore
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public order and ensure t hat
effective follow up action is taken
in order to prevent recurrence of
di sturbances, cannot be achieved
Wi thout the active assistance and
co-operation of the entire |aw
enforcing machinery of the State
CGovernment. |If the Uni on Gover nnent
chooses to take unilateral steps to
qguell an i nternal di st urbances
Wi t hout the assistance of the State
CGovernment, these can at best
provide tenporary relief State
Covernment, these can at best
provide tenporary relief to the
af fected area and none at all where
such di sturbances are chronic.
7.5.02 Thus, practica
consi'derations, as indicated above,
nmake it inperative that” the union

Governnent shoul d i nvariably
consult and seek the cooperation of
t he State CGover nrent , i f it

proposes either to deploy suo notu
its armed forcesin that State or
to declare an area as need hardly
be enpasi sed that without the state
Covernment’s cooperation, the nere
assertion of the of the Union
CGovernment’s right  to deploy its
arned forces cannot solve public
order probl ens.

7.5.03 W reconmmend that, before
depl oying Union arned and -other
forces in a State in aid of the
civil power otherwise than on a
request from the State Government,
or before declaring an area within
a State as a "disturbed area", it
is desirabl e t hat t he St ate
Government  shoul d be consulted,

wher ever f easi bl e, and its
cooperation sought by the Union
Gover nment . However , prior
consul tation with t he State

Government is not obligatory."

[Part 1, pp. 198, 199]

It is, therefore, not possible to accept the
contentions urged by Shri Shanti Bhushan and Shri Dhavan
that the Central Act is ultra vires the |egislative power
conferred on Parliament inasnmuch as it s not an enactment
providing for deploynment of armed forces in aid of the civi
power, but is an enactment with respect to maintenance of
public order which is a field assigned to the State
| egi sl ature under entry 1 of the State List.

Anot her contention that has been advanced by Ms. Indira
Jaisingh to Chal | enge the | egi sl ati ve conpetence of
parliament is that the Central Act is, in pith and
substance, a lawrelating to 'arned rebellion’ and that the
subject of arned rebellion falls within the anbit of the
emergency powers contained in Part XVIII (Articles 352 to
360) of the Constitution and that in exercise of its
| egi sl ative power under Entry 2A of the Union List
Parliament has no power to legislative on the subject of
arnmed rebellion. It has also been wurged that Article 352
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i ncorporates certain safeguards which are sought to be by
passed by the Central Act., Shri Sibal has al so adopted the
same line and has wurge that the Central Act was enacted to
deal with a disturbed or dangerous condition which is no
less than arned rebellion and the parliament is seeking to
by-pass Article 352 or Article 356 of the Constitution and
the Central Act is, therefore, unconstitutional. The
subm ssi on of Shri Dhavan is that the Central Act deals with
the situation and the circunmstances which are broadly
simlar to the circunstances of 'internal disturbance and
arnmed rebellion’” in which a proclamation under Article 352
woul d be made for a part of the territory of India and that
such a proclanmation under. Article 352 would be nade for a
part of the territory of India and that such a proclamation
under Article 352 is the only and exclusive nmethod to dea
with such circunstances and the parlianment is dis-enpowered
fromenacting |egislation dealing wth "armed rebellion’
terrorismor insurgency in any part of India. It has also
been subni'tted that since the circunstances covered by the
Central Act~ and Article 352 are simlar, the Central Act is
a colourable legislation and a fraud on the Constitution
since it does not incorporate within it constraints simlar
to those contained in Article 352 which have the effect of
[imting its application wthin stringent limts and
enabling a responsible and effective nonitoring of its use
and abuse

The | earned Attorney General, on-the -other hand, has
urged that the proclamation of Energency under Article 352
has a far reaching consequence and can effect very seriously
the legislative and executive powers of the State and that
the power that has been conferred under the Central Act is
of a very limted nature. It has been pointed out that after
the insertion of "arned rebellion" in Article 352 by the
Constitution (Forty-fourth Amendnent) Act, 1978, a  clear
di stinction had been drawn between 'internal disturbance
and "arned rebellion’ and the power under Article 352 can be
i nvoked only when there is a threat to the security of India
by arned rebellion or war or external aggression and the
situation of internal disturbance would not justify
i nvocation of Article 352. Nor would it justify the
i nvocation of the drastic provisions of Article 356 by the
president. But, at the sane tinme, the situation would
entitle the Union Governnent to invoke its power and i ndeed
performits duties under Article 355.

Wiile considering the subnissions ~of the |earned
counsel in this regard, it has to be bornein mnd that
Articles 352 and 356 contain energency powers which can be
i nvoked by the president exercising the executive power of
the Union subject to such action being approved by bot ht he
House of parliament within a specified period. The Centra
Act, on the other hand, has been enacted by parlianent in
exercise of its legislative power under Articles 246 and
248.

Prior to the anendnment of Article 352 by the Forty-
fourth Anmendnent of the Constitution it was open to the
president to issue a proclamation of Energency if he was
satisfied that a grave energency exists whereby the security
of India or of any part of the territory thereof is
threatened whet her by war or external aggression or
‘“internal disturbance’. By the Forty-fourth Amendnent the
Wrds ‘internal disturbance’ in Article 352 have been
substituted by the words ‘arned rebellion’. The expression
‘“internal disturbance’ has a w der connotation than ‘armed
rebellion” in the sense that ‘arned rebellion’ is likely to
pose a threat to the security of the county or a part
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thereof, while ‘internal disturbance’, thought serious in
nature, would not pose a threat to the security of the
country or a part thereof. The intention wunderlying the
substitution of the word ‘internal disturbance’ by the word
‘armed rebellion” in Article 352 is to limt the
i nvocati on of the emergency powers under Article 352 only to
nore serious situations where thereis a threat to the
security of the country or a part thereof on account of war
or external aggression or arned rebellion and to exclude the
i nvocation of energency powers in situations of interna
di sturbance which are of |esser gravity . This has been done
because a proclamation of energency under Article 352 has
serious inplications having effect on the executive as well
as the legislative powers of the States as well as the
Union. As a result of-a proclamation under Article 352
parliament can make a |aw extending the duration of the
House of the People [Article 83(2) Proviso]; Parliament gets
the power  to legislate wth respect to any matter in the
State List [Article 250]; the executive power of the Union
is enlarged so as to extend to the giving of directions to
any State - _as to the nmanner in which the executive power
thereof is to be exercised [Article 353(a)]; power of
parliament to nmake laws wth respect to any matter is
enlarged to include power to make |aws, conferring powers
and i nposing duties aut horising the conferring of powers
and the inposition of duties upon the Union or officers and
authorities of the Union as respects t hat matter,
notwithstanding that it is one which is not enunmerated in
the Union List [Article 353(b) ]; the president can pass an
order directing that  all or  any of the  provisions of
Articles 268 to 279 relating to distribution of  revenues
shal | have effect subject to such exceptions nodifications
as he thinks fit [Article 354]; the provisions of Article 19
are suspended (Article 358); and the _enforcenment of other
rights conferred by part 11l (except Articles 20 and 21) can
be suspended by the Pr esi dent [Article 359] . The
consequences of a proclamation . of energency under Article
352 are thus much nore drastic and far reaching and,
therefore, the Constitution takes care to provide for
certain safeguards in Article 352 for invoking the said
provision. There is no material on the record to show t hat
the disturbed conditions in the States to which the Centra
Act has been extended are due to an armed rebellion. Even if
the disturbance is as a result of arned rebellion by a
section of the people in those States the disturbance may
not be of such a magnitude as to pose a threat to the
Security of the country or part thereof so as to call for
i nvocation of the energency powers under Article 352. |f the
di sturbance caused by armed rebellion does not pose a threat
to the security of the country and the situation can be
handl ed by deploynent of armed forces of the Union in the
di sturbed area, there appears to be no reason why the
drastic power wunder Article 352 should be invoked. It is,
therefore, not possible to hold that the Central Act, which
is primarily enacted to confer «certain powers on arned
forces when deployed in aid of civil power to deal with the
situation of internal disturbance in a disturbed area, has
been enacted to deal wth a situation which can only be
dealt with by issuing a proclamation of enmergency under
Article 352.

The contention based on the provisions of Article 356
is also w thout substance. Reference in this context nmay be
nmade to Article 355 of the Constitution whereunder a duty
has been inposed on the Union to protect every State agai nst
external aggression and internal disturbance and to ensure
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that the government  of every State is carried on
i naccordance with the provisions of the Constitution. 1In
view of the said provision the Union Government is under an
obligation to take steps to deal wth a situation of
internal disturbance in a State. There can be a situation
arising out of internal disturbance which may justify the
i ssuance of a proclamation wunder Article 356 of the
Constitution enabling the President to assune to hinself al
or any of the functions of the Governnment of the State. That
woul d depend on the gravity of the situation arising on
account of such internal disturbance and on the President
being satisfied that a situation has arisen where the
Governnent of the State cannot be carried on in accordance
with provisions of the Constitution. A proclamation under
Article 356 has serious consequences affecting the executive
as well as the legislative powers of the State concerned. By
i ssuing such a proclamation the President assumes to hinself
all or ~any of the functions o the CGovernment of the State
and all or any of the powers vested in or exercisable by the
CGovernor ‘or- any body or authority in the State other than
the Legi slature of the State and declares that the powers of
the Legislature of the State shall be exercisable by or
under the authority of parlianent. Having regard to the
drastic nature of the consequences'  fl ow ng from a
procl amation under /Article 356 it is required to be approved
by both Houses of Parliament within a prescribed period and
it can be continued only with the approval of both Houses of
Parliament and it cannot remain in force for nore than three
years. The provisions of the Central Act have been enacted
to enable the Central Governnent to discharge the obligation
i nposed on it under Article 355 of the Constitution and to
prevent the situation arising due to -internal disturbance
assum ng such seriousness as to require invoking the drastic
provisions of Article 356 of the Constitution. The Centra
Act does not confer of ‘the Union the executive and
| egi sl ative powers of the States in respect of which a
decl arati on has been made under ‘Section 3. It only enabl es
the personnel of armed forces of the Union to exercise the
power conferred under Section 4 in the event of a
notification declaring an area to be a disturbed area being
i ssued under Section 3. Having regard to the powers that are
conferred under Section 4, we are unable to appreciate how
the enactnment of the Central Act can be equated with the
exerci se of the power under Article 356 of the Constitution

As regards the submission that the Central Act is a
colourable legislation and a fraud on the Constitution, it
may be nentioned that as far back as in 1954 this Court in
K.C. Gajapati Narayan Deo & Anr. v. The State of O ssa,
1954 SCR 1, had said: -

“I't may be nmade clear at the outset

that the doctrine of colourable

| egi sl ati on does not involve any

guestion of bona fides or nmala

fides on the part of the

| egi sl ature. The whol e doctrine

resolves itself 1into the question

of conpet ency of a particul ar

| egislature to enact a particular

I aw. | f t he | egi sl ature is

conpetent to pass a particular |aw,

the notives which inpelled it to

act are really irrelevant. On the

ot her hand, if the legislature

| acks conpetency, the question of

notive does not arise at all
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Whet her a statute is constitutional
or not it thus always a question of

power . "
[pp. 10, 11]
The sane view was reiterated in R S. Joshi, S T.0O

Gujarat Etc. Etc. v Ait MIls Ltd., Ahnedabad & Anr. Etc.
Etc., 1978 (1) SCR 338, decided by a Special Bench of Seven
Judges in the followi ng observations: -

“In the jurisprudence of power,

col our abl e exercise of or fraud on

| egi sl ative power or, nor e

frightfully, fraud on the

Constitution, are expressions which

nerely nmean that the legislature is

i nconmpetent to enact a  particular

I aw, al t hough t he | abel of

conpetency is~ stuck on it, an d

thenit is colourable |egislation

It is very inportant to notice that

if the legislature is conpetent to

pass- the particul ar | aw, t he

notives which inpel it to pass the

law are really irrelevant. To put

it mre relevantly to the case on

hand, if a legislation, apparently

enacted under /one Entry in the

list, falls in plain truth and

fact, within ‘the content, not of

that Entry but of one assigned to

anot her | egi sl ature, it _~can be

struck down as colourable even if

the notive were npst conmendabl e.

In other words, the letter of the

 aw notwi t hstanding, what is the

pith and substance of the Act? Does

it fall wthin any entry assigned

tothat legislature in pith and

substance, or as covered by the

ancillary powers inplied in that

Entry? Can the |egislation be read

down reasonably to bring it wthin

the legislature’s constitutiona

powers? If these questions can be

answered affirmatively, the lawis

valid. Malice or motive is beside

t he poi nt, and it is not

perm ssi bl e to suggest

parliamentary i nconpetence on the

score of mala fides."

[ pp. 349, 350]

The use of the expression "colourable 1egislation"
seeks to convey that by enacting the legislation in question
the legislature is seeking to do indirectly what it cannot
do directly. But ultimately the issue boils down to the
guesti on whether the | egislature had the conpetence to enact
the legislation because if the inpugned legislation falls
within the conmpetence of the legislature the question of
doi ng something indirectly which cannot be done directly
does not ari se.

As regards the conpetence of Parlianent to enact the
Central Act, we have already found that keeping in view
Entry 1 of the State List and Article 248 read with Entry 97
and Entries 2 and 2A of the Union List Parlianent was
conpetent to enact the Central Act in 1958 in exercise of
its legislative power under Entry 2 of the Union List and
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Article 248 read with Entry 97 of the Union List and, after
the forty-second amendnment  of the Constitution, t he
| egi sl ative power to enact the said legislation is expressly
conferred under Entry 2A of the Union Ilist and that it
cannot be regarded as a law falling under Entry 1 of the
State List. Since Parlianent is conpetent to enact the
Central Act, it is not open to challenge on the ground of
being a colourable legislation or a fraud on the |egislative
power conferred on Parlianent.

Havi ng dealt with the guestion of | egi sl ative
conpetence of Parliament to enact the Central Act, we would
now proceed to deal wth the subm ssions of the |earned
counsel assailing the provisions contained in the Act. The
expression 'disturbed area’ has been defined in Section 2(b)
to nean an area whichis for the tinme being declared by
notification under Section 3. . to be a disturbed area. Ms.
Indira Jaising has assailed the wvalidity of the said
provision.on the ground that it is vague inasmuch as it does
not lay down-any guidelines for declaring an area to be a
"di sturbed area’. W do not find any substance in this
contention. Section 2(b) has to be read with Section 3
whi ch contains the power to declare an areas to be a
"disturbed area’. In the'said section declaration about
di sturbed area can be nade where the Governor of that State
or the Admnistrator of that Union Territory of the Centra
CGovernment is of the opinion that the whole or any part of
such Stat or Union Territory, as the case may be, is in such
a disturbed or dangerous condition that the use of armed
forces in aid of the Cvil power is necessary. Since the use
of armed forces of the Unioninaid of the civil power in a
state would be in discharge of the obligation inposed on the
Union wunder Article 355 to protect  the State  against
i nternal disturbance, the disturbance inthe area to be
declared as 'disturbed area’ has to be of such a nature that
the Uni on woul d be obliged to protect the State agai nst such
di sturbance. In this context, reference can also be nmade to
Article 257A which was inserted by the Forty-Second
Amendnent along wth Entry 2A of  the Union List. Although
Article 257A has been del eted by the Forty-Fourth Amendnent,
it can be looked in to since it -gives -an indication
regarding the disturbance which would be required for
depl oyment of armed forces of the union for use of the G vi
power. The said article provided that the Governnent of
India may deploy any arned forces of the Union for dealing
with any grave situation of |law and order-in any State. It
can, therefore, be said that for an area to be declared as
"di sturbed area’ there nmust exist a grave situation of |aw
and order on the basis of which the Governor/Adm ni strator
of the State/Union Territory or the Central Governnent can
forman opinion that area is in such a disturbed or
dangerous condition that the wuse of armed forces'in aid of
the civil power is necessary. It cannot, therefore, be said
for arbitrary and unguided power has been conferred . in the
matter of declared an area as disturbed area under Section
2(b) read with Section 3 of the Central Act.

The provisions of Section 3 of the Central Act have
been assailed y the |earned counsel for the petitioners on
the ground that there is no requirement of a periodic review
of a declaration issued under Section 3 and that a
decl aration once issued can operate without any limt of
time. W are unable to construe Section 3 as conferring a
power to issue a declaration without any tine lint. The
definition of ’'disturbed area’ in Section 2(b) of the
Central Act talks of "an areas which is for the time being
declared by notification under Section 3 to be a disturbed
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area". (enphasis supplied) The words "for the tine being"
inmply that the declaration under Section 3 has to be for a
l[imted duration and cannot be a declaration which wll

operate indefinitely. 1t is no doubt true that in Section 3
there is no requirement that the declaration should be
revi ewed periodically. But since the declaration is intended
to be for alimted duration and a declaration can be issued
only when there is grave situation |aw and order, the naking
of the declaration carries within it an obligation to review
the gravity of the situation from tinme to time and the
conti nuance of the declaration has to be decided on sch a
periodi c assessnent of the gravity of the situation. During
the course of the argunents, the |earned Attorney Genera

has made the foll owi ng statenent indicating the stand of the
Union of India in this regard:-

"It is stated on behalf of the

CGovernment of -~ India that ~it keeps

all" ~notifications it has issued

under the Armed Forces ~(Specia

Powers) Act, under constant review.

It states that even in future while

the notifications thenselves may

not nention the period it wll

review all future notifications

within a period of at the nobst one

year fromthe date of issue, and if

continued, within a period of one

year regularly 'thereafter. As far

as the current notifications are

concerned, their. continuance wl]l

be reviewed wthin a period of

three nonths from today. The

Covernment  nay also review or

revoke the notifications earlier

dependi ng on t he prevail ing

situation.”

The | earned counsel for the petitioners have urged that
the period of one vyear is unduly |long and have invited our
attention to the provisions contained in Articles 352 and
356 which postul ate periodic review of -a proclamation issued
under the said provisions after every six months. It has
been urged that there is no reason why —a 1longer period
shoul d be required for review of a declaration under Section
3 of the Central Act. Keeping in view the fact ~that the
decl arati on about an area being declared ~as a ’'disturbed
area’ can be issued only in a grave situation of |aw and
order as well as the extent of the powers that can be
exerci sed under Section 4 of the Central Act in a disturbed
area, we are of the view that a periodic review of the
decl arati on made under Section 3 of the Central Act should
be made by the Governnent/Adm nistration that has issued
such declaration before the expiry of a period of six
nont hs.

There is one other aspect which cannot be ignored. The
primary task of the armed forces of the Union is to defend
the country in the event of war or when it 1is face with
external aggression. Their training and orientation defeat
the hostile forces. A situation of internal disturbance

i nvol ving the | ocal popul ation requires a di fferent
approach. Involvenent of arned forces is handling such a
situation brings them in confrontation with their

countrynen. Prolonged or too frequent deploynent of arned
forces for handling such situations is likely to generate a
feeling of alienation anbng the people against the armed
forces who by their sacrifices in the defence of their
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country have earned a place in the hearts of the people. It
al so has an adverse effect on the norale and discipline of
the personnel of the arnmed forces. It is, therefore,
necessary that the authority exercising the power under
Section 3 to make a declaration so exercises the said power
that the extent of the disturbed area is confined to the
area in which the situationis such that it cannot be
handl ed wi thout seeking the aid of the armed forces and by
maki ng a periodic assessment of the situation after the
depl oyment of the armed forces the said authority should
deci de whether the declaration should be continued and, in
case the declarationis required to be continues, whether
the extent of the disturbed area should be reduced.

Shri Sibal has urged that the confernment of power to
issue a declaration under Section 3 of the Central Act on
the CGovernor of the State is invalid since it anounts to
del egation of power of ~the Central CGovernment and that for
the purpose of issuing a declaration the application of mnd
nust be that of the Central Governnent with respect to the
ci rcunst ances i'n which such depl oynent of arnmed forces is
to take place and that conferment ~of the power to nmake a
declaration on the Governor ~of the State cannot be held to
be valid. There is a basic infirmty in this contention
There is a distinction -between del egation of power by a
statutory authority and statutory confernent of power on a
particular authority/authorities by the Legislature. Under
Section 3 of the Central Act there is no delegation of power
of the Central Government to the CGovernor of the State. Wat
has been done is that the power to issue a declaration has
been conferred by Parlianment —on three authorities, namely,
(1) the Governor of the State;(2) the Adm nistrator of the
Union Territory, and (3) the Central Governnent. ln view of
the information available at the local |evel the Governor of
the State or the Administrator of the Union Territory is in
a position to assess the situation and form an opi ni on about
the need for invoking the provisions of the Central Act for
use of the armed forces of the/Union in aid of the Gvi
power for the purpose of dealing with the situation that
has arisen in the concerned State —or the Union Territory.
Mor eover the issuance of a declaration, by itself, would not
oblige the Central Government to deploy the armed forces of
the Union. After such a declaration has been issued by the
Governor/Adm nistrator the Central Governnent woul d have to
take a decision regardi ng depl oynent of the arned forces of
the Union in the area that has been declared as a ’disturbed
area’. The confernment of power on the Governor of the State
to nake the declaration under Section 3 cannot, therefore,
be regarded as del egation of power of . the Centra
Gover nnent .

Shri Dhavan has taken a difference stand. ~He has
assailed the confernent of power to issue a declaration
under Section 3 on the Central Covernment on the ground that
the words ’'in aid of the civil power" postulates that the
state alone shoul d consider whether the public order
requires armed forces of the Union to be called in aide of
civil power and that the confernent such a power on the
Central Governnent is destructive of the federal schene
which is a part of the basis structure of the Constitution.
We are unable to accept this contention. Wether a situation
has arisen which requires the nmaking of a declaration under
Section 3 so as to enable the arned forces of the Union to
be deployed in aid of the Cvil power is a matter which has
to be considered by the Governor of the State/Adm nistrator
of the Union Territory as well as Central Government because
the cooperation of both is required for handling the
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situation. By virtue of Article 355 the Union owes a duty to
protect the States against internal disturbance and since
the deploynment of arned forces in aid of civil power in a
State is to be nmade by the Central CGovernment in discharge
of the said constitutional obligation, the confernent of the
power to issue a declaration on the Central Governnent
cannot be held to be violative of the federal schene as
envi saged by the Constitution

As regards the provisions contained in Section 4 of the
Central Act, Shri Shanti Bhushan has wurged that adequate
provisions are contained in Sections 130 and 131 of the
Cr.P.C. to deal with a situation requiring the use of armed
forces in aid of civil power and that there is no
justification for having a special |aw, as the Central Act,
unless it can be shownthat the said provisions in sections
130 and 131 Cr. P.C are not adequate to neet the situation
it has been submitted that Sections 130 and 131 Cr.P.C.
contai n several ~safeguards for the protection of the rights
of the! people and that the powers conferred under Section 4
of the Central Act are nmuch nore drastic in nature. The
submi ssion is that if there are adequate provisions to dea
with the situation in the general law (C.P.C) the
enactmment of nore drastic provisions in Section 4 of the
Central Act to deal with the same situation is
di scrimnatory and unjustified. In our opinion, this
contention is devoid of any force. Section 130 nakes
provisions for the arnmed forces being asked by the Executive
magi strate to disperse an unl awful assenbly which cannot be
ot her wi se dispersed and such dispersal is necessary for the
public security. The said provision has a very limted
application inasnuch as it enables the Executive nmgistrate
to deal wth a particular incident involving breach of
public security arising on account of an-unlawful assenbly
and the use of the arnmed forces for dispersing such unl awfu
assenmbly. The Central Act nakes provisions for dealing with
a different type of situation wherethe whole or a part of a
state is in a disturbed or dangerous condition and it has
not been possible for the civil power of the State to dea
with it and it has becone necessary to seek the aid of the
armed forces of the Union for dealing with disturbance.
Simlarly, under Section 131 C.P.C.. a conmssioned or
gazetted officer of the armed forces has been empowered to
deal with an isolated incident where the public security is
mani festly endangered by any unl awful assenbly. The
provisions in Section 130 and 131 Cr.P.C. cannot thus be
treated as conparable and adequate to deal wth the
situation requiring the continuous use of arnmed forces in
aid of the civil power for <certain period in a particular
area as envisaged by the Central Act and it is not possible
to hold that since adequate provisions to deal wth the
situation requiring the use of arnmed forces in aid of civi
power are contained in Sections 130 and 131 CR P.C. the
conferment of the powers on officers of the armed forces
under Section 4 of the Central Act to deal with a grave
situation of law and order in a State is discrimnatory in
nature and is violative of Article 14 of the Constitution.

The provisions of Section 4, in general, have been
assailed by the learned counsel for the petitioners on the
ground that the said powers can al so be exercised by a non-
conmi ssioned officer who is nuch inferior in rank and that
ass a result of the confernent of these powers on a junior
officer, there is likelihood of the powers being m sused and
abused. The |earned Attorney General has, however, pointed
out that an infantry battalionin the area is required to
cover large areas wherein it is deployed on grid pattern
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with special reference to sensitivity of certain areas and
important installations/vital points. The deploynent is
either in sections or platoons which are commanded by
Conmi ssioned O ficers and Junior Conmissioned Oficers

respectively. Any operation in a counter i nsur gency
environnent is normally under a comm ssioned officer/junior
Conmi ssi oned officer, depending on the nature of the
operation. However, during an operation the group is

required to be further sub divided into teans which are
comanded by Non Conmissioned Oficers. As regards Non
Conmi ssioned Oficers it has been pointed out that a Jawan
is prompoted to the rank of Naik after approximately 8 to 10
years of service and to the rank of Havildar after 12 to 15
years or service and that a Non Commissioned Oficer
exerci sing powers under Section 4 is a mature person with
adequat e experience and is reasonably well versed with the
| egal provisions. Thi-s aspect of the <case has been
consi dered by the Delhi H gh Court in the judgment under
appeal in G vil Appeals Nos. 721-24 of 1985 (reported in AIR
1983 Del hi 513) Werein it has been observed: -

"The argunent i s based on
unawar eness of t he r ank and
responsibilities of officers |like

Havildars. In ~army setup or setups
following the 'arny pattern Havil dar
is not such a junior official or
such an irresponsible officer “as
nr. Salve apprehends. The -usua
organi sational set up is that three
or nore battalions constitute a
Regi ment. Three or nore  conpanies
constitute a battalion. Each
conpany is conmanded by a
comm ssioned officer or an officer
of an equival ent rank. The conpany
itself is divided into  platoons,
each platoon is again commanded by
a conmi ssioned of ficer or an
of ficer of equivalent rank. “Each
pl atoon is divided into three
sections. The Sections Conmanders
are usual |y Nai ks. The non-
conmi ssioned officer incharge of
the platoon or a section of the
platoon is a Havildar. He is the

di rect link bet ween t he
conmi ssi oned of ficer and the jawans
as well as section Commmanders. A

jawan first becomes a Lance Naik
then a Nai k and thereafter a
Havil dar. The «classes of ranks,
apart from t he conmi ssi oned
officers or officers of equival ent
rank, are Subedar Major, Subedar

Janmadar , Havi | dar Maj or,
Havi | dar/ def enders, Nai k and Lance
Nai k and a sol di er. In t he

hi erarchy, therefore, a Havildar s
fairly high and certainly holds a
very responsible position. Wen
troops or forces are deployed the
sections or the petrols are by and
| arge conmanded by havildars. That
is why the Havildars are treated as
and recogni sed as non-conm ssi oned




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 38

officers. The three categories of
of ficers generally are conm ssioned

officers j unior comm ssi oned
of fices and non- conm ssi oned
of ficers. Havi l dars are non-

conmi ssi oned officers.”
[ pp. 533, 534]

Having regard to the status and experience of the Non-
Conmi ssioned Officers in the Arnmy and the fact that when in
command of a team in a counter insurgency operation they
must operate on their own initiative, it cannot be said that
conferment of powers under Section 4 on a Non-Comm ssi oned
Oficer renders the provision invalid on the ground of
arbitrariness.

W may now examine the submssions of +the |[earned
counsel for the petitioners assailing the wvalidity of
clauses (a) to (d) of Section 4 of the Central Act.

A regards clause (a) of Section 4 the submission s
that it enpowers any conm ssioned officer, warrant officer
or non-comm ssi oned of ficer or any ot her person of
equivalent rank in the ~armed forces to fire wupon or
ot herwi se use force even to the causing of death agai nst any
person who is acting  in contravention of any |aw or order
for the time Dbeing in force in the disturbed area
prohibiting the assenbly of five or nore persons or the
carrying of weapons or things capable of  being used as
weapons or of fire arns, ammunition or expl osive substances.
It has been urged that the conferment of such a w de power
i s unreasonable and arbitrary. W are unable to agree. The
powers under Section 4(a) can be exercised ~only when (a) a
prohi bitory order of the nature specified in that clause is
in force in the disturbed area; (b) the officer exercising
those powers forns the opinion that it is necessary to take
action for mai nt enance of public _order agai nst the
person/ persons acting contravention of such prohibitory
order; and (c) a due warning as the officer considers
necessary is given before taking action. The |aying down of
these conditions gives an indication that while exercising
the powers the officer shall use mnimal force required for
effective action against the person/persons acting in
contravention of t he prohi bi tory or der. In the
circunstances, it cannot be said that clause (a) of Section
4 suffers fromthe vice of arbitrariness or is reasonable.

Shri Dhavan has subnmitted that the power conferred
under Section 4(a) nust be so construed that it can be
exerci sed only against armed persons and that the word "or"
bet ween the words "assenbly or five or nore persons” and the
words "carrying of weapons"” should be read as' "and". The
| anguage of Section 4(a) does not support. the /'said
construction. Clause (a) of Section 4 enpowers the use of
force against any person who is acting in contravention of
any law or order for the tine being in force in the
di sturbed area. it contenplates two types of such orders,
viz., (a)) an order prohibiting the assenbly of five or nore
persons, and (b) an order prohibiting the carrying  of
weapons or of things capable of being used as weapons or of
fire-arms, ammunition or explosive substances. The two
orders are different in nature in the sense that an order
prohibiting the assenbly of five or nobre persons can be
i ssued under Section 144 Cr.P.C., while an order prohibiting
the carrying of weapons or of things capable of being used
as weapons or of fire-arms, ammnition or explosive
substances has to be passed under the Arns Act, 1959 or
other sinmilar enactnment. The word "or" 1links the two
prohibitory orders and if it is read as "and', as suggested
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By Shri Dhavan, the result would be that action could only
be taken under clause (a) where both the prohibitory orders
and if it is read as "and", as suggested by Shri Dhavan, the
result would be that action could only be taken under cl ause
(a) where both the prohibitory orders were contravened by a
per son/ persons. Such a constructi on woul d defeat the purpose
of the provision and cannot be accept ed.

Section 4(b) confers the power to destroy any arms
dunp, prepared or fortified position or shelter from which
arnmed attacks are made or are likely to be nmade or are
attenpted to be made or any structure used as training canp
for armed volunteers or wutilised as a hide out by arnmed
gangs or absconders wanted for any offence. It is urged that
the said power is very wide in its scope and that apart
fromdestruction of any arns dunp, fortified positions,
shelters and structures used by armed groups for attacks, it
extends to destruction of a structure utilised as a hide-out
by absconders wanted for any offence and that, to that
extent, it isinvalid. W do not find any nerit in this
contention. Absconders wanted for an of fence are persons
who are evading the |egal process.  In view of their past
activities the possi bility  of their repeating such
activities cannot be excluded and the confernment of the
power to destroy the structure wutilised as a hide-out by
such absconders in order to control such activities cannot
be held to be arbitrary or unreasonabl e.

Under clause  (c) of Section 4 power has been conferred
to arrest, w thout warrant, any person who has commtted a
cogni zabl e of fence ‘or against whoma reasonable suspicion
exists that he has conmitted or 1is about to comit a
cogni zabl e of fence and the concerned officer is enpowered to
use such force as nay be necessary to effect the arrest. The
Said power is not very different fromthe power which has
been conferred on a police officer under Section 41 Cr.P.C.
Clause (c¢) has to be read with Section 5 of the Central Act
which requires that any person arrested and taken into
custody shall be made over to the officer in charge of the
nearest police station with the |east possible delay,
together with a report of the circunmstances occasioning the
arrest. It has been urged that there is nothing in Section 5
to indicate that the officer exercising the power of arrest
Under Section 4(c) is obliged to conmply wth the
requirenents of clauses (a) and (2) of Articles 22 of the
Constitution. There is no basis for this contention. ~The
power conferred under Section 4(c) read with Section'5 has
to be exercised in consonance wth the overriding
requi renents of clauses (1) and (2) of Article 22 of the
Constitution which nmeans that the person who is arrested by
an officer specified in Section 4 has to be nade over to the
officer in charge of the nearest police station together
with a report of the circunstances occasioning the arrest
with the |least possible delay so that the person arrested
can be produced before the nearest magistrate wthin a
period of twenty-four hours of such arrest excluding the
time necessary for the journey fromthe place of arrest to
the court of the nmagistrate and no such person can be
detained in custody beyond the said period wthout the
authority of a nmgistrate.

In clause (d) of Section 4 power has been conferred to
enter and search without warrant any prem ses to make any
such arrest as aforesaid or to recover any person believed
to be wongfully restrained or confined or any property
reasonably suspected to be stolen property or any arns,
anmuni ti on or expl osi ve substances believed to be unlawfully
kept in such premises, and the concerned officer may for
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that purpose use such force as nay be necessary. Simlar
powers of search are conferred on a police officer under
Section 47 C. P.C. It has been urged that in respect of
property or arns, amunition or explosive substances which
are seized during the course of search under clause (d)
there is no provision simlar to Section 5 requiring the
of ficer exercising the said power to hand over this property
and arms, ammnition or explosive. substances that are
recovered in the search to the officer in charge of the
nearest police station. It is no doubt true that there is no
provision simlar to Section 5 requiring the handi ng over of
the property or arnms, amunitions etc. that are seized
during the course of search under Section 4(c) but since
such seized property or material will be required in the
proceedings to be initiated against the culprits from whose
possession the sanme was recovered. it is inmplicit in the
power that has been conferred under Section 4(d) that it
should ~be exercised in accordance wth the provisions
relating to searchan seizure contained in the Crinnal
Procedure Code and the Property or the arns anmmunitions,
etc. that is seized during the course of search under
Section 4(d) must be handed over to the officer in charge of
the nearest Police Station with the |east possible delay
together with a report of the circunstances occasioning the
search and sei zure;

An argunment was raised that in view of the proviso to
sub-section (2) of Section 1 Cr.P.C the - provisions of
Cr.P.C., other than those relating to Chapters VIII, X and
Xl thereof, are not applicable to the state of Nagal and and
tribal areas in the States of Assam Meghal aya, Tripura and
M zoram The inapplicability of the provisions of C.P.C
in those areas, in our opinion, is of little consequence
because in the context of Nagal and this court has laid down
that even though the provisions of Cr.P.C are not applicable
in certain districts of the State of Nagal and, it only neans
that the rules of the Cr.P.C woul d not apply but the
authorities would be governed by the substance of these
rules. [See: State of Nagal and v. Ratan Singh, etc., 1966(3)
SCR 830, at pp. 851, 852]. In the circunstances, it must be
held that that the provisions of C.P.C governing search
and seizure have to be followed during the course of search
and seizure under Section 4 (d) and the property or arnms,
amunitions, etc. seized during the course of such search
has to be produced by the officer of the arned forces
before the officer in charge of the nearest police station
with the |least possible delay along with a report of the
ci rcunst ances occasi oni ng such search and sei zure:

Under Section 6 protection has been given to the
persons acting wunder the Central Act and it has / been
prescri bed that no prosecution, suit or other /lega
proceedi ng shall be instituted agai nst any person in respect
of anything dine or purported to be done in exercise of the
power s conferred by the said Act except with the previous
sanction of the Central Governnent. The conferment of such a
protection has been assailed on the ground that it virtually
provides immunity to persons exercising the powers conferred
under Section 4 inasnmuch as it extends the protection also
to "anything purported to be done in exercise of the powers
conferred by this Act". It has been submitted that adequate
protection for menbers of armed forces from arrest and
prosecution is contained in Sections 45 and 197 Cr.P.C. and
that a separate provision giving further protection is not
called for. If has also been subnmitted that even if sanction
for prosecution is granted, the person in question would be
able to plead a statuary defence in crimnal proceedings
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under Section 76 and 79 of the |Indian Peal Code. The
protection given under Section 6 cannot, in our opinion, be
regar ded as conferment of an immunity on the persons
exercising the powers under the Central Act. Section 6 only
gives protection in the formof previous sanction of the
Central CGovernment before a crimnal prosecution of a suit
or other civil proceeding is instituted against such person
In so far as such protection against prosecution is
concerned, the provisionis simlar to that contained in
Section 197 Cr.P.C. Wiich covers an offence alleged to have
been conmitted by a public servant "while acting or
purporting to act in the discharge of his official duty".
Section 6 only extends ‘this protection in the matter of
institution of a suit or other |egal proceeding. In MataJog
Dobey v. H. C Bhari, 1955 (2) SCR 925, the wvalidity of
Section 197 of the Code of Criminal procedure, 1898 (which
was in pari materia wth Section 197 of the Code of
Crimnal Procedure, 1973) was challenged on the ground of
violation of Article 14 of the Constitution and it was urged
that it vested an absolutely arbitrary power on the
government to grant or w thhold sanction at their sweet wll
and pl easure, and the legislature did not |ay down or even
indicate any guiding principles to control the exercise of
the discretion. Negativing the said contention this Court
observed: " It has tobe borne in mnd that a discretionary
power is not necessarily a discrimnatory power and that
abuse of power is not to be easily assuned where discretion
is vested in the 'government and not in a mnor official".
[p. 932] we, therefore, do not find any nerit in the
challenge to the validity of Section 6. But, at the same
time, we are of the viewthat since the order of the Centra
CGovernment refusing or granting the sanction under Section 6
is subject to judicial review, the Central Governnment shal
pass an order giving reasons.

Before we conclude the consideration of t he questions
regarding the constitutional validity of the Central Act, we
may refer to the grievance of  the petitioners that there
has been w de spread abuse of ‘powers conferred ‘under the
Central Act by the personnel of the arned forces while such
forces were deployed in the areas declared-as ' disturbed
areas’ under the Central Act. In _the Wit Petitions
reference has been made to a nunber of —instances. Ms.
Indira Jaising has also placed before us the reports of the
conmi ssion of Inquiry headed by Shri Justice DDM Sen, a
retired Judge of Gauhati Hi gh Court in respect of sone of
those instances. On behalf of Union of India it has been
submitted that an inquiry is made whenever any- conpl ai nt
about ms-use of powers conferred under the Central Act is
received and that on enquiry nost of the conplaints were
found to be false, and that whenever it is found that there
is substance in the conplaint, suitable action “has been
taken agai nst the person concerned under the provisions of
the Arny Act. The |l earned Attorney General has placed before
us instructions in the fromof alist of "Do’s and Don’ts"
that are issued by the Arny Headquarters fromtinme to tine.
The instructions contained in the said |ist which nmust be
foll owed while acting under Arned Forces (Special Powers )
Act, 1958 are in these ternms :-

"LIST OF DOS AND DON TS WH LE

ACTI NG UNDER ARMED FORCES ( SPECI AL

PONERS ACT, 1958

Do’ s

1. Action before Operation

(a) Act only in the area declared

"Di sturbed Area’ under Section 3 of
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the Act.

(b) Power to open fire using force
or arrest is to be exercised under
this Act only by an officer/JCO W
and NCO

(c) Bef ore I aunchi ng any
rai d/search, definite information
about the activity to be obtained
fromthe local civil authorities.
(d) As far as possible co-opt
representative of local civi
adm ni stration during the raid.

2. Action during Operation

(a) In case of necessity of opening
fire and wusing any force against
the suspect or any person acting in
contravention to law and order
ascertain first t hat it is
essential” for mai nt enance of public
order. Open fire only after  due
war ni-ng.

(b) Arrest only those  who have
conmitted cogni zabl e of fence or who
are about to conmit cognizable
of fence or agai nst whom a
reasonabl e ground exists to prove
that they have conmitted or _are
about to commit cogni zabl e offence
or agai nst whom a reasonabl e ground
exists to prove that they have
commtted or are about to commt
cogni zabl e of fence.

(c) Ensure that troop under conmand
do not harass innocent people,
destroy property of the  public or

unnecessarily ent er into the
house/ dwel | i ng of peopl e not
connect ed with any unl awf u

activities.

(d) Ensure that wonen are  not
searched/ arrest ed wi t hout the
presence of female police. In fact
worren should be searched by femal e
police only.

3. Action after operation

(a) After arrest prepare a list of
the persons so arrested.

(b) Handover the arrested persons
to the nearest Police Station with
| east possibl e del ay.

(c) Wile handing over to the
police a report should acconpany
with det ail ed ci rcumnst ances
occasi oning the arrest.

(d) Every delay in handing over the
suspects o the police nust be
justified and should be reasonable
dependi ng upon the place, tine of
arrest and the terrain in which
such person has been arrested.
| east possible delay may be 2-3
hours extendable to 24 hours or so
dependi ng upon particular case

(e) After raid make out a list of
all arms, anmunition or any other
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i ncrimnating mat eri al / docunent
taken into possession.
(f)y Al such arms, anmunition

stores, etc. should be handed over
to the police State alongwith the
sei zure meno.

(g) notain recei pt of per sons
arms/ amuni tion, stores etc. so
handed over to the police.

(h) Make record of the area where
operation is |aunched having the
date and time and the persons
participating in such raid.

(i) Make a record of the comrander
and ot her of fi cers/ JCCs/ NCCs
form ng part of such force.

(k) Ensure nedical relief- to any
person injured during the
encounter, if ~any person dies in
the "_encounter his dead body be
handed over i Mmediately to the
police al ongwi th t he details
| eadi ng to such death.

4. Dealing with G vil Court

(a) Diretions of the Hi gh
Court/ Suprene Court shoul d be
pronptly attended to.

(b) \Whenever summoned by the
courts, decorum of the court nust
be maintained and  proper respect
pai d.

(c) Answer questions of the court
politely ad with dignity.

(d) Maintain detailed record of the
entire operation correctly and
explicitly.

Don’ts

1. Do not keep a person under
custody for any period |onger than
the bare necessity for handi ng over
to the nearest Police Station.

2. Do not wuse any force after
having arrested a person except
when he is trying to escape.

3. Do not use third degree nethods
to extract i nformation or to
extract conf essi on or ot her
i nvol venment in unlawful activities.
4. After arrest of a person by the
menber of the Arnmed forces, he
shall not be interrogated by the
nmenber of the Arned force.

5. Don not release the person
directly after apprehendi ng on your
own. |If any person is to be
rel eased, he must  be rel eased
through civil authorities.

6. Do not tenper wth officia
records.

7. The Armed Forces shall not take
back person after he is handed over
to civil police."

The instructions in the List of "Do's and Don’ts" which

must be followed while providing aid to the civi
are as under: -

aut hority
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"LIST O DOS AND DON TS WH LE
PROVI DING AID TO CI VIL AUTHORI TY

DO S
1. Act in cl osest possi bl e
communi cati on with civi

aut horities throughout.

2. Maintain inter-communication if
possi bl e by tel ephone/radio.

3. Get the pernmission/requisition
fromthe Magi strate when present.

4. Use the little force and do as
little injury to per son and
property as nay be consistent with
attai nment of objective in view

5. In case you decide to open
fire:-

(a) Gve warning in |ocal | anguage
that fire will be effective

(b) Attract attention before firing

by bugl'e or ot her neans.

(c) Distribute your ~nen in fire

units with specified Commanders.

(d) Cont r ol fire by i ssui ng

per sonal orders.

(d) Contr ol fire by i ssui ng

per sonal orders.

(d) Note nunber of rounds fired.

(f) Am at ‘the front of crowd

actually rioting or inciting to

riot or at conspi cuous ring

| eaders, i.e, do not fire into the

thick of the crowd at the back

(g) Almlow and shoot for effect:

(h) Keep Light Mchine Gun and

medi um Gun in reserve.

(i) Cease firing imediately -once

the object has been attained.

(i) Take imredi ate steps t secure

wounded.

6. Maintain cordial relations wth

civilian authorities and Par a

Mlitary Forces.

7. Ensure hi gh st andard of

di sci pline.

Don’ts

8. Do not use excessive force.

9. Do not get involved in hand to

hand struggle with the nob.

10. Do not ill treat any one, in

particul ar, wonen and children. 11

No harassment of civilians.

12. No torture.

13. No meddl! i ng in civilian

adm nistration affairs

14. No nmeddl i ng in civilian

administration affairs

15. No mlitary di sgrace by

| oss/ surrender of weapons.

16. Do not Accept presents,

donati ons and rewards

17. Avoid indiscrimnate firing."

The | earned Attorney General has subnitted that these
instructions provide an effective check agai nst any m suse
or abuse of the powers conferred under the Central Act on an
officer in the armed forces inasnmuch as contravention of
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these instructions is punishable under Sections 41, 42(e),
63 and 64(f) of the Arny Act, 1950.

In State of Uttar Pradesh v. Chandra Mohan N gam &
Os., 1978 (1) SCR 521, this Court, while considering the
validity of Rule 16(3) of the Al India Services (Death-
Cum Retirenment Benefits) rules, 1958, which empowered the
Central Government to conpulsorily retire a menber of the
Al India Service, took note of the instructions issued by
t he Government and observed : -

"Since rule 16(3) itself does not

contain any guidelines, directions

or criteria, the i nstructions

i ssued by the Governnent furnish an

essential and salutary procedure

for t he pur pose of securing

uniformity in application of the

rule. These instructions really

fill up the yawing gaps, in the

provi'si ons and  are enbedded in the

condi tions of service. These are

bi nding —on the Covernnent and

cannot be violated to the prejudice

of the Covernnent servant." [p.

531]

In Suprene Court Advocates-On-Record Association & Os.
v. Union of India, 1993 (4) SCC 441, one of wus, Verma j., as

the learned Chief Justice then was, speaking for the
majority, after pointing out that in actual practice, the
real accountability in the matter of appointments of
superior Judges is of the Chief" Justice of India and the
Chief Justice of the H . gh Courts and not of the executive,
has said :-

“I'f that 1is the position in actua

practice of t he consti tutiona

provi si ons rel ating to the
appoi nt nent s of the superi or
j udges, wherein the executive

itself holds out that it gives

primacy to the opinion of the Chief

Justice of India, and in the matter

of accountability also it indicates

t he primary responsibility of the

Chief Justice of India, it stands

to reason that the actual practice

being in conformity with the

constitutional schene, should also

be accorded | egal sanction by

perm ssi bl e constitutiona

interpretation.” [pp. 694-695]

The instructions in the formof "Do's and Don’ts" to
which reference has been nmade by the |earned  Attorney
CGeneral have to be treated as binding instructions which are
required to be followed by the menbers of the arnmed forces
exercising powers under the Central Act and a serious note
shoul d be taken of violation of the instructions and the
persons found responsible for such violation should be
sui tably puni shed under the Arny Act, 1950.

Wil e considering the subm ssions assailing the
validity of clauses (a) to (d) of Section 4 and Section 5,
we have construed the said provisions as containing certain
saf eguards against arbitrary exercise of power. In this
context, reference nay also be made to the order dated July
4, 1991 passed by this Court in Cvil Appeal No. 2551 of
1991 wherein, after taking note of the list of "Do’ s and
Don’ts" referred-to-above, this Court gave the follow ng
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direction :-

"The Arny O ficers while effecting

the arrest of wonman or naking

search of worman or in searching the

place in the actual occupancy of a

femal e shall follow the procedure

neant for the police officers as

contenpl ated under t he vari ous

provi sions of the Code of Crinmina

Procedure, nanely, the proviso to

sub-section (2) of Section 47, sub-

section (2) of Section 51, Sub-

section (3) of Section 100 and

proviso to sub-section (1) of

section 160 of the Code".

The saf eguards against an arbitrary exerci se of powers
conferred under Section 4 and 5 as indicated above as well
as the ~said direction should be incorporated in the
instructions contained in the list of "Do's and Dont’s " and
the instructions should be suitably anended to bring themin
conformty with the guidelines contained in the decisions of
this Court in this regard.

In order that t  he people may feel assured that there
is an effective check against msuse or abuse of powers by
the nmenbers of the arnmed forces it is necessary that a
conpl aint containing an allegation about msuse or abuse of
the powers conferred under the Central -Act should be
thoroughly inquired ‘into and, if it~ is found hat there is
substance in the allegation, the victimshould be suitably
conpensated by the state and the requisite sanction under
Section 6 of the Central ~Act should be -granted for
institution of prosecution and/or a civil _suit or other
proceedi ng agai nst the person/persons responsible for such
vi ol ati on.

Having dealt wth the subm ssions on the validity of
the Central Act, we would now proceed to deal wth the
submi ssions on the validity of the State Act. The chall enge
is confined to Section 3 to 6 of the State Act. Section 3
contains the power to declare an area is a "disturbed area"
and is simlar to Section 3 of the Central Act. Section 4
contains provisions simlar to those contained in Section
4(a) of the Central Act, while Section 5 contains provisions
simlar to those contained in Section 4(b) of the Centra
Act . The only difference is that the powers under Section 4
and 5 of the State Act are not conferred on an officer of
the armed forces but are conferred on any Magistrate or
Police Oficer not below the rank of Sub-Ilnspector or
Havildar in case of the Arned Branch of the police or any
of ficer of the Assam Rifles not below the rank of
Havi | dar/ Jamadar. The words "or any officer of the /Assam
Rifles not belowthe rank of Havildar/jamadar" have been
struck down by the Delhi Hgh Court in the judgrment dated
June 3, 1983 on the viewthat AssamRifles are part of the
armed forces of the Union and the State |egislative is not
conpetent to legislate in that regard. Since no appeal has
been filed by the State of Assam against the said part of
the judgnent of the Delhi High Court it has becone final
Section 6 <contains protection regarding institution of
prosecution and a suit or other civil proceeding in the same
terns as Section 6 of the Central Act.

The construction placed by us on the provisions of
Sections 3 and 6 of the Central Act and the reasons given
for upholding the validity of the sane equally apply to
Sections 3 and 6 of the State Act and on the sanme basis the
sai d provisions of the State Act must be upheld as valid.
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The validity of Sections 4 and 5 of the State Act has
been assailed by Shri Goswam on the ground that they are
inconsistent with the central Ilegislation on the sane
subject, viz. Crimnal procedure Code, 1973 and the Arns
Act, 1959 and that the State Act was, therefore, liable to
be struck down in view of the provisions of Article 254 of
the Constitution. the validity of Sections 4 and 5 is al so
assailed by Shri Goswani on the sanme grounds on which the
validity of Sections 4(a) and 4(b) of the Central Act was
assailed. The reasons given by us for upholding the said
provisions of the Central Act would equally apply in so far
as the said challenge to the validity of Sections 4 and 5 of
the State Act is concerned

As regards the subnmission of Shri Goswami that the
provi sions of Section 4 and 5 of the State Act are repugnant
to the provisions containedin C.P.C. and the Arns Act, it
may be said that in pith and substance the State Act is a
| aw enacted in exercise of powers under Entry 1 of List 11
relating to publicorder. It is not a | aw enacted under any
of the entries in the Concurrent  List (List 1Il). The
qguestion of _invalidity of = the said provisions in the State
Act on the ground of being repugnant to a centra
| egislation, e.g., Cr.P.C _enacted under Entry 2 of List I1I
under Article 254 of the Constitution does not, therefore,
arise and Section/'4 and 5 of the State Act cannot be
assailed on the ground that the sanme being repugnant to the
provisions of Cr.P.C. are wunconstitutional in view of
Article 254 of the 'Constitution. The contention of Shr
Goswani that the provisions of Sections 4 and 5 of the State
Act are inconsistent with the provisions of Arms Act enacted
by Parliament also cannot be accepted because the said
provisions only provide for effective enforcenent  of the
provisions of the Arns Act in the disturbed areas and it
cannot be said that they, in any way, encroach upon the
field covered by the Arms Act. The challenge to the validity
of Sections 4 and 5 of the State Act 1is, therefore,
negati ved.

As noticed earlier, the Gauhati Hgh Court in its
judgrment dated March 20,1991 (under challenge in’ Cvi
Appeal s Nos. 2173-76 of 1991) has directed that notification
dat ed Novenmber 27, 1990 issued under  the Central Act and
notification dated Decenber 7, 1990 issued under the State
Act shall apply only in respect of the districts of
Di brugarh, Tinsukia, Sibsagar, Jorhat, Nagaon, Dhemgji,
Lakhi mpur, Sonitpur, Barrang, Nalbari and Barpeta and al so
the Gty of Guwahti and shall not apply in the districts of
Col aghat, Morigaon, Dhubri, Kokrajhar, Bongai gaon, Goal para,
Kanr up (except the city of Guwahati), Karbi Anglong, North
Cachar Hills, Cachar, Karinganj and Hallakandi. Intaking
the said viewthe high Court has placed reliance on the
Report sent by the Governor O Assamto the President of
I ndia wherein he had expressed the view that the Governnent
of the State cannot be carried on in accordance with the
constitution of India. On the basis of the said Report the
H gh Court has held that only certain districts are
di sturbed areas and since the Central Government has stated
that there is no other nmaterial except the Governor’'s
Report, there was no justification to declare other
districts as disturbed areas or any dangerous conditions
under the Central Act. The Hi gh Court has, therefore, held
that there the notifications shall not apply in those
districts.

The | earned Attorney General has subnitted that the
H gh Court was in error in striking down the notification
dat e Novenber 27, 1990 in its application to rest of the
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districts placing reliance on the decision of special Bench
of this Court in SR Bommai v. Union of India, 1994 (3) SCC
1, the learned Attorney General has urged hat in exercise of
the power of judicial reviewin respect of a notification
i ssued under Section 3 of the Central Act it was not open to
the Hgh Court to assess the material on the basis of which
the Central Governnent forned the opinion for the purpose of
nmaki ng declaration under Section 3 of the Central At. A
that the H gh Court could see is whether the naterial on the
basis of which the opinionis forned is relevant but the
Court could not go into the sufficiency of that material. W
find nmerit in the aforesaid submssion of the |[earned
Attorney General. W have carefully perused the Report sent
by the Governor of Assam On the basis of the said Report it
cannot be said that the districts which have been excl uded
fromthe notification by the Hgh Court could not be
decl ared as "disturbed areas" inasmuch as in his Report the
CGovernor has referred to the entire State of Assam and has
sai d: -

" Apart from killings, according

to reports received,  many people

wer e ki dnapped and released after

the ransom was pai d. The extortion,

to begin with, was-on a limted

scal e. magnitude of | oot and

pl under, however, becane col ossal

in due course of tine, presumably

inview of the State Governnent’s

failure to act."

The CGovernor has  mentioned that the districts of
Ti nsuki a, Dibrugarh, Sibsagar, Jorhat and Nagaon on the
South Bank of Brahmaputra dn those of Dhemmji, Lakhi mpur,
Soni tpur, Darrang, Nalbari and Barpeda on-the North Bank of
Brahmaputra are the worst sufferers. But that does not nean
that other areas were not affected. 1n the concluding part
of his Report the Governor has said:-

" The Cunul ative consequence of al

this is that the entire State is

gri pped by fear psychosis.  The

hol ders of public offices have been

rendered totally ineffective. The

statutory authorities are in a

state of pani ¢ i ncapabl e of

di scharging their function. The

hol ders of constitutional offices

stand totally emasculated so rmuch

so that the State Cabinet cannot

even di scuss the situation.”

"The loss of faith in the efficacy

and t he credibility of t he

Gover nnment apparatus is so great

that the thin distinction between

ULFA, AASU and AGP which existed at

some st age, st ands totally

obliterated. A oons hangs over the

whol e state. By the fall of the

dusk, the people are huddled in

their hones. Nobody’ s life,

property or honour is safe. The

basic attributes of a civilised and

orderly society stand annibilated."

It cannot, therefore, be said that there was no
materi al before the Central Government on the basis of which
it could formthe requisite opinion of the purpose of making
a declaration wunder Section 3 of the Central Act covering
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the entire State of Assam The inpugned direction given by
the Hi gh Court that the notifications dated Novenber 27,1990
i ssued under Section 3 of the Central Act shall not apply to
the districts aforenentioned cannot, therefore, be sustained
and has to be set aside.

In support of the notification dated Decenber 7, 1990
i ssued under Section 3 of the State Act the State CGovernnent
had relied wupon the intelligence reports that were received
by the State Government with regard to prevailing
conditions. The Hi gh Court has, however, struck down the
sai d notification in relation to t he districts
af orementioned for the reason that the notification issued
by the Central Governnent. under the Central Act was being

struck down in respect of those districts and the
notification of the State Governnent could not also be
sustained in respect of t hose districts. In t he

circunmstances we are unable to uphold the direction of the
H gh Court [direction No. (i)] that notification dated
Novenber 27, 1990 i ssued under the Central Act and
notification dated Decenber 7, 1990 issued under the State
Act shal |l _apply not in the districts of Golaghat, Morigaon
Dhubri, Kakrojhar, Bongai gaon, Coal para, Kanrup (except the
city of Gauhati), Karbi Anglong, North Cachar Hlls, Cachar
Karinganj and Hailakandi and the said direction is ,
therefore, set aside.

The High Court has also directed [direction No. (ii)]
that the Central Governnment, under the Central Act, and the
State Governnent, ‘under the State Act should review every
cal endar nonth whether the two notifications are necessary
to be continued. In the context of Section 3 of the Centra
Act we have considered this question and have expressed the
view that such periodic review should take place before the
expire of six nonths. The said requirenent for a periodic
review would also apply to a notification issued ' under
Section 3 of the State Act. In the circunstances, we are
unabl e to uphold this direction given by the H gh Court.

The other direction [direction No. (iii)] given by the
High Court is that the Central « Governnent and the /State
CGovernment  shoul d issue following instructions to the
of ficers who have been conferred the powers under the
Central Act and State Act :-

(a) any person arrested by the

armed forces or other arnmed forces

of the wunion shall be handed over

to the nearest police station with

| east possi bl e del ay and be

pr oduced bef ore t he near est

magi strate within 24 hours fromthe

time of arrest.

(b) a person who ei t her had

commtted a cognizable or against

whom reasonabl e suspicion exists

such persons al one are to be

arrested, innocent persons are not

to be arrested and later to give a

clean chit to them as is being

"white'.

The said direction is in consonance with t he
construction placed by us on the provisions of Sections 4(c)
and 5 of the Central Act and the sane is, therefore, upheld.
Cvil Appeals Nos. 2173-76 of 1991 have, therefore, to be
allowed to the extent that the directions Nos. (i) and (ii)
given by the High Court in the inpugned judgnent are set
asi de.

In the light of the above discussion we arrive at the
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foll owi ng concl usions : -
(1) Parliament was conpetent to enact the Central Act
in exercise of the Ilegislative power conferred on it
under Entry 2 of List | and Article 248 read with Entry
97 of List I. After the insertion of Entry 2A in List |
by the Forty-Second Amendnent to the Constitution, the
| egi sl ative power of Parlianment to enact the Centra
Act flows fromEntry 2A of List I. It is not alawin
respect of maintenance of public order falling under
Entry | of list II.
(2) The expression "in aid of the civil power" in Entry
2A of List I and in Entry 1 of List Il inplies that
depl oyment of the arnmed forces of the Union shall be
for the purpose of enabling the civil power in the
State to deal with the situation affecting maintenance
of public order which has necessitated the depl oynent
of the armed forcesin the State.
(3) The word "aid" postulates the continued existence
of the authority to be aided. this would nean that even
after deploynent of the arned forces the civil power
wi |l [-continue to function
(4) the power to nake a law providing for deploynent of
the arnmed forces of the Union in aid of the civil power
of a State does not include withinits anbit the power
to enact a law which would enable the armed forces of
the Union to supplant or act asa substitute for the
civil power in the State. The armed forces of the Union
woul d operate in the State concerned in co-operation
with the civil admnistration so that the situation
whi ch has necessitated the  depl oyment of arned forces
is effectively dealt with and normalcy is restored.
(5) The Central Act does not displace the civil power
of the state by the armed forces of the Union and it
only provides for deploynent ~of armed forces of the
Union in aid of the G vil Power.
(6) The Central Act cannot be regarded as a col ourable
| egislation or a fraud on the Constitution. it is not a
nmeasure intended to achieve the sane result as
contenplated by a Proclamation of Energency  under
Article 352 or a proclamation under Article 356 of the
Consti tution.
(7) Section 3 of the Central Act does not confer an
arbitrary or unguided power to declare an area as a
"di sturbed area" for declaring an area as a "di sturbed
area" under Section 3 there nust- exist a grave
situation of Ilaw and order on the basis of which the
CGovernor/ Adm ni strator of the State/Union Territory of
the Central Governnent can forman opinion that the
area is in such a disturbed or dangerous condition that
the use of the arned forces in aid of the civil power
i S necessary.
(8) A declaration under Section 3 has to be for a
[imted duration and there should be periodic review of
the decl aration before the expiry of six nonths.
(9) Although a declaration under Section 3 can be nade
by the Central Governnment suo npbto without consulting
the concerned State Government, but it is desirable
that the State Government should be consulted by the
Central CGovernnment while naking the declaration
(10) The conferment of the power to nmake a declaration
under Section 3 of the Central Act on the Governor of
the State cannot be regarded as del egati on of the power
of the Central Government.
(11) The conferment of the power to nmake a declaration
under Section 3 of the Central Act on the Centra
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Governnment is not violative of the federal schene as
envi saged by the Constitution

(12) The provisions contained in Sections 130 and 131
Cr.P.C. cannot be treated as conparabl e and adequate to
deal with the situation requiring the use of armed
forces in aid of «civil power as envisaged by the
Central Act.

(13) The Powers conferred under clauses (a) to (d) of
Section 4 and Section 5 of the Central Act on the
of ficers of the arnmed forces, including a on-
Conmi ssioned O ficer are not arbitrary and unreasonabl e
and are not violative of the provisions of Articles 14,
19 or 21 of the Constitution.

(14) Wile exercising the powers conferred under
Section 4(a) of the Central Act, the officer in the
armed forces shall wuse mininmal force required for

effective action against the person/persons acting in
contravention of the prohihitory order

(15) 'A person arrested and taken into custody in
exer'cise of ~the powers wunder Section 4(c) of the
Central Act should be handed over to the officer-in-
charge of the nearest police station wth |[east
possible delay so that he <can be produced before
nearest magistrate within 24 hours of such arrest
excluding the/ time taken for journey formthe place of
arrest to the court of mmgistrate.

(16) The property or the arms, amunitions, etc. seized
during the course of search conducted under Section
4(d) of the Central Act nust be handed over to officer-
i n-charge of the nearest police stationtogether with a
report of the circunstances occasi oning such search and
sei zure.

(17) The provisions of Cr.P.C.governing search and
sei zure have to be followed during the course of search
and seizure conducted in exercise of the powers
conferred under Section 4(d) of the Central Act.

(18) Section 6 of the Central Act in so far as it
confers a discretion on the Central Governnent to grant
or refuse sanction for instituting prosecution’ or a
suit or proceedi ng against any person -in respect of
anyt hi ng done or purported to be done in exercise of
the powers conferred by the Act does not suffer from
the vice of arbitrariness. Since the order of the
Central CGovernnment refusing or granting the sanction
under Section 6 is subject to judicial review, the
Central Governnment shall pass an order giving reasons.
(19) While exercising the powers conferred under
clauses (a) to (d) of Section 4 the officers of the
arned forces shall strictly follow the ‘instructions
contained in the list of "Do’s and Don'ts" issued by
the arny authorities which are binding and any dis-
ragard to the said instructions would entail suitable
action under the Arnmy Act, 1950.

(20) The instructions contained in the list of "Do' s
and Don'ts " shall be suitably anmended so as to bring
themin conformty with the guidelines contained in the
deci si ons of this Court and to incorporate the
saf equards that are contained in clauses (a) to (d) of
Section 4 and Section 5 of the Central Act as construed
and also the direction contained in the order of this
Court dated July 4, 1991 in Civil Appeal No. 2551 of
1991.

(21) A conplaint containing an allegation about misuse
or abuse of the powers conferred under the Central Act
shal |l be thoroughly inquired into and, if on enquiry it
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is found that the allegations are correct, the victim
shoul d be suitably conmpensated and the necessary
sanction for institution of prosecution and/or a suit
or other proceeding should be granted under Section 6
of the Central Act.

(22) The State Act is, in pith an substance, a law in
respect of maintenance of public order enacted in
exercise of the legislative power conferred on the
State Legislature under Entry 1 of List II.

(23) The Expression "or any officer of the AssamRifles
not bel ow the rank of Havildar" occurring in Section 4
and the expression "or any officer of the AssamRifles
not below the rank of Jamadar" in Section 5 of the
State Act have been rightly held to be unconstitutiona
by the Del hi Hi gh Court since AssamRifles are a part
of the arned forces of the Union and the State
Legislature in exercise of its power under Entry of
List Il was not conpetent to enact a lawin relation to
armed forces of the Union,

(24) The rest of the provisions of Sections 4 and 5 of
the State Act are not open to challenge under Article
254 of the Constitutionon the ground of repugnance to
the provisions contained in Cr.P.C. and the Arnms Act.
(25) The consi‘derations governing the exercise of the
powers conferred ~under Sections 3 to 6 of he Centra

Act indicated above will also apply to exercise of
powers conferred under Sections 3 to 6 of the State
Act .

(26) The directions Nos. (i) and (ii) given by the
Gauhati H gh Court in its judgnent dated March 20, 1991
cannot be sustained and nust be set aside.

In the result, Cvil Appeals Nos. 721-24 of 1985 filed
agai nst the judgnent of Delhi High Court  are dismssed,
Cvil Appeals Nos. 2173-75 of 1991 filed against the
judgnent of the Gauhati H gh Court are allowed to the extent
i ndi cated above and Civil Appeal No. 2551 of 1991 filed
against the said judgnent is dism ssed. Wit petitions Nos.
550 of 1982, 5328 of 1980, 9229-30 of 1982 and 13644-45 of
1984 will stand disposed of in ternms of this judgnent. No
order as to costs.




