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Before the Designated First Appellate Authority 

Join Secretary, Ministry of Home Affairs, Government of India 

Room No. 109/C, North Block, New Delhi- 110 001
Appeal filed under Section 19(1) of the Right to Information Act, 2005
Date: 11/01/2013

1) Name and 





Venkatesh Nayak
address of the appellant


:
B-117, Second Floor







Sarvodaya Enclave








New Delhi- 110 017 

2) Name and address of the Central


The Central Public Information Officer
Public Information Officer (CPIO) to

:
Ministry of Home Affairs 
whom the Application was addressed

Government of India








New Delhi- 110 001
3) Name and address
of the Public


1) Shri J B Sharma
Information Officer who gave reply

:            Under Secretary to the Government of India

to the Application




Ministry of Home Affairs 







North Block

New Delhi- 110 001
2) Shri V K Sharma

Director and CPIO
NI-I Section: H R Division

Ministry of Home Affairs

4th Floor, NDCC-II Building, 

Jai Singh Marg,

New Delhi

3) Shri Ajay Kanoujia

Deputy Secretary (NE) and CPIO

Ministry of Home Affairs

Government of India

New Delhi
4) Particulars of the RTI application-



a) Date of submission of the

RTI application


:
03/08/2012
b) Date of payment of 

additional fee (if any)


:
Not applicable.
5) Particulars of the order(s) including 

Communication No. 1102/87/2012-N.IV.
number, if any against which the appeal
:
dated 17/12/2012 

is preferred






6) Brief facts leading to the appeal

:

6.1 On 03/08/2012 I despatched by Speed Post a request for information to the CPIO mentioned at para #2 above along with the prescribed application fee, stating as follows (Annexures 1 and 1A):
“I have attached a recent news item about an official communication sent by your Ministry to the Ministry of Defence, Government of India on the subject matter of sending of armed troops during incidents of communal violence. As your Ministry has not placed any details about this communication in the public domain, I am unable to provide any more specific information about this communication. I have attached a photocopy of a news item clipped from a national daily for your reference.

Kindly provide me under Section 6(1) of the RTI Act:

i) a clear photocopy of the communication sent by your Ministry to the Ministry of Defence on the aforementioned subject matter, along with annexures, if any; and

ii) a clear photocopy of all replies along with annexures, if any received from the Ministry of Defence on the aforementioned subject.”

6.2  On 16th August, 2012 CPIO #1 mentioned at para #3 above sent me a communication of No. A-43020/01/2012-RTI (Annexure 2) informing me that my RTI application was being forwarded to CPIO #2 mentioned at para #3 above. Later, on 6th September 2012, CPIO #2 ‘transferred’ the RTI application to CPIO #3 mentioned at para #3 above. 

6.3 On 17th December, 2012, CPIO #3 sent me a communication rejecting my RTI application in the following words:
“2. On the request of the Government of Assam, the Ministry of Defence issued instructions on 24.07.2012 for deployment of Army in aid to civil authority.

3. In view of the security-related issues, copy of th communications between Ministry of Home Affairs and Ministry of Defence cannot be provided under Section 8(1)(a) of the RTI Act.”

6.4 I am aggrieved by this order of rejection. I am also aggrieved by the delay caused in receiving a final reply to my RTI application.
7) Prayers or relief sought


 :

1) I pray that the designated First Appellate Authority admit my appeal and inquire into the matters raised therein.

2) I pray that the designated First Appellate Authority order CPIO #3 named at para #3 above to disclose all the information sought in my RTI application, free of charge, as is my right under Section 7(6) of the RTI Act, in view of the inordinate delay.
3) I pray that the designated First Appellate Authority issue a warning notice to CPIO #3 named at para #3 against causing undue delays in responding to RTI applications, henceforth.

8) Grounds for the prayer or relief

 :

8.1  According to Section 19(1) of the RTI Act any person who is aggrieved by a decision of the CPIO may proffer a first appeal to an officer, senior in rank to him, within 30 days of receiving the decision. I am aggrieved by the decision of the CPIO for reasons explained below. I am filing this first appeal within the statutory time limit of 30 days.

8.2 CPIO #3 has held that in view of the security-related issues a copy of the information that I  sought cannot be provided under Section 8(1)(a) of the RTI Act. I am aggrieved by this reasoning because the harm test incorporated in Section 8(1)(a) is of a much higher order than what has been applied by CPIO #3 while disposing my RTI application. Section 8(1)(a) reads as follows: 

“8. (1) Notwithstanding anything contained in this Act, there shall be no obligation to give any citizen,— 

(a) information, disclosure of which would prejudicially affect the sovereignty and integrity of India, the security, strategic, scientific or economic interests of the State, relation with foreign State or lead to incitement of an offence;” [emphasis supplied]
Section 8(1)(a) does not insulate information from disclosure merely on the ground that it is “related to security interests of the State”. The harm test incorporated in Section 8(1)(a) is of a much higher order than what has been applied by CPIO #3. For claiming the protection of Section 8(1)(a) the CPIO ought to show how the disclosure would prejudicially affect the security interests of the State. Merely claiming that the information has a relationship with security interests of the State is not adequate for the purpose of invoking the protection of this exemption. I am aggrieved by this non-application of mind on the part of CPIO #3 to my case. Hence the filing of this first appeal before the designated First Appellate Authority.
8.3 Further, the CPIO has a duty to give a reasoned order as to how the security interests protected under Section 8(1)(a) would be prejudicially affected by disclosure of the information that I have sought. According to the Hon’ble Central Information Commission the reasons for rejection of an information request received under the RTI Act must be cogent and in the form of a speaking order. In the matter of Balmukand Rai v Life Insurance Corporation of India (Decision No.204/IC(A)/2006, decision dated 25/08/2006) the Hon’ble Central Information Commission has held that the CPIO had erred in not issuing a speaking order while rejecting the RTI application. In its decision in the said matter the Hon’ble Commission noted: 
“A mere mention of the provisions of 8(1)(d) of the Act for denying the information is not enough.”

Further, in the matter of Lajinder Singh v Archaeological Survey of India, (F.No.PBA/06/504, decision dated 24/05/2007) the Hon’ble Central Information Commission has held that the PIO performs a quasi-judicial role and has to pass a speaking order while denying access to information. 

Further, in the matter of Ranjit Singh Saini v State Bank of India (Appeal No.1927 ICPB/2008, decision dated 05/05/2008) the Hon’ble Information Commission has held as follows:

“Whenever the CPIO and AA provided the reply to the appellant they should give a speaking order so that the appellant will be able to understand why this information has not been given to him.”

Further, in the matter of S P Goyal v Income Tax Officer XII(2)(1), Mumbai (Appeal No. CIC/AT/A/2008/00688, decision dated 15/01/2009) the Hon’ble Information Commission has held that the PIO is required to issue a speaking order while denying access to the information requested by an applicant. 

Further, in the matter of Kusum Singh v Bharat electronics Ltd. (Appeal No.CIC/WB/A/2008/01435-SM, decision dated 15/04/2009) the Hon’ble Central Information Commission has held as follows:

“We note that the CPIO was not right in denying a number of information by merely referring to the provisions of Section 8 of the Right to Information (RTI) Act. If any information is to be denied, the CPIO has to record a speaking order and explain/clarify why a particular piece of information should not be disclosed under any provision of that Section.”

The full text of these decisions is not being annexed to this first appeal in order to save paper. All these orders are available on the website of the Hon’ble CIC at www.cic.gov.in. According to the Hon’ble Central Information Commission, the established position in law on this matter is that a CPIO is duty-bound to give detailed reasoning in the form of a speaking order while denying an information request instead of mechanically invoking an exemption under one or more provisions the RTI Act. As I have not been provided with a speaking order, which I believe I am entitled to, I am exercising my right to file an appeal against the order of the CPIO under section 19(1) of the RTI Act. Hence the filing of this first appeal before the Hon’ble First Appellate Authority.

8.4 Further, CPIO #3 has taken about 90 days to communicate a decision on my RTI application after receiving it. According to Section 7(1) of the RTI Act the CPIO has a duty to dispose of my application within 30 days even while rejecting it. In view of this inordinate delay I am entitled to receive the information free of charge as per the provisions of Section 7(6) of the RTI Act. Further, as an officer senior in rank to the CPIO, the designated First Appellate Authority has a duty to ensure that officers subordinate to him comply with the provisions of all laws applicable to them. As the RTI Act does not empower the First Appellate Authority to impose a penalty on the CPIO, in the interest of ensuring that such delays are not repeated by the same CPIO, a warning memo may be issued to CPIO #3. Hence the filing of this first appeal before the Hon’ble First Appellate Authority.

9) I hereby verify that the aforementioned facts are true to the best of my knowledge. I also declare that I have authenticated the Annexes to this appeal.

Signature of the Appellant

(Venkatesh Nayak)
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